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QUESTIONS PRESENTED 


1. Whether the District Court erred in refusing to quash the 
search warrant on the ground that it was improperly issued and 
improperly served. 

2. Whether the United States Commissioner's failure to 
obtain the affidavit ofa witness appearing before him requires that 
the search warrant be quashed. 

3. Whether the search warrant should be quashed because 
the affiant officers misrepresented to the United States Commissioner 
their basis for seeking the warrant. 

4. Whether the police officers, on the basis of the facts 
and circumstances within their knowledge and of which they had 
reasonably trustworthy information, had probable cause to apply 
for issuance of the search warrant. 

5. Whether the United States Commissioner, had he 
been properly apprised of the information actually possessed by 
the police officers, would have had probable cause to issue the 
search warrant. 

6. Whether the search warrant should be quashed 
because the police officers entered appellant's premises before 


they announced their lawful purpose. 
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JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 

STATUTES AND RULES INVOLVED 
STATEMENT OF POINTS 

SUMMARY OF ARGUMENT 

ARGUMENT 


The District Court Erred in Refusing to Quash the 
Search Warrant as Improperly Issued and Improperly 
Executed 


I. There Was No Proper Basis for Issuance of 
the Search Warrant 


A. The United States Commissioner Failed 
to Comply with the Requirements of Law 
in Issuing the Search Warrant 


1. The District of Columbia Code 
required that the Commissioner 
obtain the written oath of each 
witness appearing before him 


Rule 41(c) of the Federal Rules 
of Criminal Procedure likewise 
required a written reference to 
Cowan's oath be included in the 
warrant 


The Police Officers Had No Valid Basis 
for Applying for the Search Warrant 


1. A search warrant must be quashed 
if the supporting affidavit misled 
the magistrate into believing that 
probable cause existed for its issuance 
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' warrant 


B. The Police Officers Had No Valid Basis 
for Applying for the Search Warrant 


1. A search warrant must be quashed 
if the supporting affidavit misled 
the magistrate into believing that 
probable cause existed for its issuance 


The officers had no proper basis 
for swearing that Cowan was a 
“reliable” confidential informant 


There was no other substantial 
evidence to corroborate Cowan's 
statements 

Agent Wilson had no basis for 
swearing that he was ''positive" 


that narcotics were secreted in 
appellant's apartment 


Il. The Police Officers Failed to Execute the 
Search Warrant in a Lawful Manner 


Conclusion 
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Apartment NG 3. A copy of this warrant and accompanying papers appears 


at J. A. ¢Y.— Attached to this warrant was an affidavit (J. A. &¢ ) of Fred 
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E. Wilson, a United States Narcotics Agent, stating that he was "positive" 
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rant was a supplemental affidavit signed by Wilson and by Detective Irwin N. 
Brewer of the Metropolitan Police Department (J. A. G-7), setting forth the 


grounds for this belief. For convenience, this latter document will herein- 


after be referred to as the "supplemental affidavit. "' 
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STATEMENT OF THE CASE 


This is an appeal from a conviction for a violation of two provisions 


of the narcotics laws, 26 U.S.C. 4704a and 21 U. S.C. 174. Appellant's sole 


defense at his trial, and his position upon this appeal, is that the search war- 
rant which led to his arrest was improperly issued and unlawfully executed, 
and accordingly that the narcotics seized upon execution of the warrant should 
have been suppressed. 

The pertinent facts are these: 

On January 28, 1958, United States Commissioner canes F. Splain 
issued a search warrant for appellant's premises, 211 Adams Sticet N. E., 
Apartment Ne 3. A copy of this warrant and accompanying papers appears 
at J.A. 4-Y.— Attached to this warrant was an affidavit (J. A. F-6 ) of Fred 
E. Wilson, a United States Narcotics Agent, stating that he was "positive" 
that narcotics were concealed on these premises. Also ated to the war- 
rant was a supplemental affidavit signed by Wilson and by Detective Irwin N. 
Brewer of the Metropolitan Police Department (J. A. G-7), setting forth the 
grounds for this belief. For convenience, this latter document will herein- 


after be referred to as the "supplemental affidavit." 
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1/ References "J.A. _" are to the joint appendix herein. References 
"T, " are to pages of the transcript of the trial which were not included 
in the joint appendix, and references "M.T. "are to pages of the 
transcript of the Motion to Quash before J udge Holtzoff. 


According to the supplemental affidavit, Wilson and Brewer had re- 
ceived information from a "reliable confidential source, '"' who had been pur- 
chasing narcotics from the occupants of 211 Adams Street, N. E., Apartment 
No. 3, for the previous three months. On January 28, 1959, the supplemental 
affidavit stated, the informant placed a call to the telephone number at this 
address, made arrangements to purchase narcotics at about 9:00 p.m. that 
evening, and later purchased forty capsules of heroin from the appellant. 
The informant allegedly stated that appellant "took a bottle from his pocket 
and counted out forty capsules of heroin and. gave it to the informant. The 
informant states that [appellant/ had a large quantity of capsules of heroin 
left in this bottle." J.A. 7. 

The supplemental affidavit goes on to state that the informant was 
observed by Wilson and Brewer and two other law enforcement officers-- 
Detective J. R. Panetta of the Metropolitan Police and United States 


Narcotics Agent V. Lozowicki--to enter the premises of 211 Adams Street, 


N. E., about 9:20 p.m, on that date, and come out at 9:25 p.m. and get into 


a 1952 Pontiac sedan. J.A. 7 

The supplemental affidavit states that "the informant is positive" 
that the appellant has a cache of narcotics drugs secreted on those 
premises, and concludes with a statement that Agent Wilson and Detective 
Brewer, having ‘interviewed the informant and having reliable information 
and personal knowledge of the narcotics activities of appellant from other 
reliable sources and observation of the premises," believe that there are 


narcotics secreted there. J.A. 1 s 


av 


Armed with this search warrant, the four police officers proceeded 
to the apartment in question, and found appellant, his "common ieee wife," 
and Reginald Greenleaf, together with a quantity of narcotics wbiict was seized 
by the officers (T. 8-14) and on the basis of which appellant was subsequently 
indicted for violation of 26 U.S.C. 4704a and 21 U.S.C. 174 (J. ArSag ). Prior 
to trial, appellant moved to suppress this evidence on the ground of illegal 
search and seizure (M.T. 3-4). This motion was denied by Judge Holtzoff 
(M. T. 15), and was renewed at the trial, which was held before Judge 
Youngdahl without a jury (T. 3-5). : 

At the trial, appellant's trial counsel examined the arresting officers 
in detail as to the facts concerning both the issuance of the wariant and the 
manner of its execution. 

Officer Panetta identified the confidential informant aeceeel in the 
supplemental affidavit as one 'Bunky" ("All I have is his mceamet ") (J. A.77), 
but did not know where he lived (J.A..g ). Agent Wilson gave the informant's 
full name as Lawrence Cowan (J. A. ay ), and stated that he had known Cowan 


dy ) 


“about six months or a year." (J. A. Appellant's trial counsel asked, 
"Had you received information from him before?" and Agent Wilson answered, 
"No, sir. I had never received information from him."' Wilson admitted that 


Cowan was the "reliable confidential source" referred to in the! second 


paragraph of the affidavit (J. A. ay ). 


On redirect examination, Agent Wilson testified (J. A. )¢) that he 


received information prior to January 29, 1958 from "other police sources" 


a 


as to the narcotics allegedly being sold on appellant's premises, and that he 
had twice observed the appellant's premises during this period (J. A. 2¢7). 
He then testified in detail as to Cowan's visit to the premises described in 
the supplemental affidavit (J. A.2748). On this occasion, Agent Wilson stated, 
he saw Cowan enter the premises shortly after 9:00 p.m. on the evening of 
January 28, 1958 and remain there about 20 minutes. Agent Wilson testified 
that when Cowan came out of the building, the police officers did not place 
him under arrest, but followed him to 14th and Chapin Streets (about one 
mile from appellant's home) where they apprehended him (J. A. 2). Agent 
Wilson described the apprehension of Cowan in these words (J. A. *y ): "When 
he got out of the automobile, he saw Officer Brewer, and he started to move 
away from the automobile. And we stopped him, and we saw him throw this 
tissue. And he denied that it was his." 

The tissue, Agent Wilson testified, contained 40 capsules of heroin 
(J.A. 29). 

Both Officer Panetta and Agent Wilson testified that Cowan then ac- 
companied them into the presence of the United States Commissioner where 
the officers made application for the search warrant, and that the Commis- 
sioner questioned Cowan prior to issuing the warrant. Both stated that 
Cowan did not sign any statement, but testified that he swore verbally to the 


truth of the statements made by the officers in the supplemental affidavit 


aa 
(J.A. (f,rg )- Agent Wilson testified (J. A.2¥ 4that he made application 


for the search warrant on the strength of the information which he had 
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received from Cowan (J. A.%4 ), and that Cowan was the only Saipernant with 
him at the time the search warrant was obtained (J. A. ax). : 

The two officers likewise testified in detail as to the method of 
executing the search warrant once it was obtained. Officer Panetta stated 
(J. A. 4 ): "The defendant opened the door and I announced that I was a 
police officer. I had dithage in my hand. And at that time agent Wilson 
stepped in and identified himself and told the defendant that we had a search 
warrant for the premises."" This statement was corroborated oe Agent 
Wilson, who testified (J.A. 4, ): "Detective Panetta and I went through the 


front door into the hallway, and came up a flight of stairs. There were not 


any lights in the hallway. When we got to the top of the steps, I leaned 


against the wall, which was on the door side. Detective Panetta knocked on 
the door, and the door was opened, And Panetta says, ‘Police, ! and he had 
his badge in his hand. And I stepped into the room and identified myself and 
told them that I had a search warrant for the premises." gen Wilson had 
testified to the same effect at the hearing on the motion to quash. JA. /%, 
See also J.A. +s, 34 a7 

The evidence introduced by the appellant consisted of testimony by 
himself and his common-law wife that the police officers had ices their 
way into the apartment, breaking the door chain loose, and preaking the 
door latch. Appellant's brother and sister-in-law, whom the pblice per- 


mitted appellant to telephone before they took the occupants of the apartment 


tae 
to the jail, arrived while the police were still there, and testified as to the 
damaged condition of the door. 

Judge Youngdahl decided that the warrant had been properly issued 
and executed and that the evidence was legally seized (T. 129). The Court 
found appellant guilty on both counts and sentenced him to imprisonment for 
one to three years on count one and six years on count two, said sentences 
to run concurrently (Transcript of Sentencing, p. 2). Appellant filed timely 


notice of appeal, was granted leave to proceed in forma pauperis, and was 


assigned counsel by this Court. On November 6, 1959 appellant moved in 


this Court to hold the appeal in abeyance pending a motion in the District 
Court for a new trial on the ground of newly discovered evidence, consisting 
primarily of an affidavit from Lawrence Cowan denying that he had purchased 
narcotics from appellant or served as an informant against him. Judge 
Youngdahi denied this motion, and appellant moved to remand the present 
appeal so that an appealable order could be entered . by . Judge Youngdahl deny- 
ing the motion and the two appeals consolidated. This Court denied that 
motion on March 24, 1960, and accordingly appellant has gone forward with 
the present appeal. 
STATUTES AND RULES INVOLVED 

Title 33, Section 414 of the District of Columbia Code (1951 ed.) 

provides in pertinent part: 
"(a) A search warrant may be issued bya... 
United States commissioner for the District of Columbia 


when any narcotic drugs are. . - possessed... and any 
such narcotic drugs . . . may be seized thereunder... . 
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"(b) A search warrant cannot be issued but upon 
probable cause supported by affidavit particularly des- | 
cribing the property and the place to be searched. 


"(c) The judge or commissioner must, before 
issuing the warrant, examine on oath the complainant and 
any witnesses he may produce and require their affidavits 
or take their depositions in writing and cause them to be 
subscribed by the parties making them." 


Rule 4l(c), Federal Rules of Criminal Procedure, provides in 


pertinent part: 
"(c) Issuance and contents. A warrant shall issue 
only on affidavit sworn to before the judge or commissioner 
and establishing the grounds for issuing the warrant . stan 
He shall state the grounds or probable cause for its issuance 
and the names of the persons whose affidavits have been taken 
in support thereof." 
Title 18, Section 3109 of the United States Code (1952 ed.) provides: 
"The officer may break open any outer or inner door or 
window of a house, or any part of a house, or anything therein, 
to execute a search warrant, if, after notice of his authority 
and purpose, he is refused admittance or when necessary to 
liberate himself or a person aiding him in the execution of the 
warrant." 
STATEMENT OF POINTS 
The District Court erred in refusing to quash the search warrant. 
2. There was no probable cause for the issuance of the search 
warrant, 
3, The search warrant was illegally executed. 
4. The police officers upon whose oath the search warrant was 


issued did not have probable cause to believe that narcotics were secreted 


on appellant's preftmises. 


On 


5. The affiant police officers had no proper basis for stating that 
their information was received from a "reliable" informant. 

6. Agent Wilson had no basis for swearing that he was "positive" 
that narcotics were secreted on appellant's premises. 

7. The information before the United States Commissioner was 
not sufficient to establish probable cause for belief that narcotics were 
secreted on appellant's premises. 

8. The search warrant must be quashed because of the failure of 
the United States Commissioner to obtain the written oath of the alleged 
informant who appeared before him. 

9. The police officers failed to identify themselves and exhibit 


their search warrant before entering appellant's apartment. 


SUMMARY OF ARGUMENT 


Neither the United States Commissioner who issued the search war- 
rant nor the officers who obtained the warrant complied with the requirements 
of law. Inthe first place, the failure of the Commissioner to obtain the 
written affidavit of the confidential informant, or even to make a notation on 
the warrant as to the informant's oath, violated the provisions both of 
the District of Columbia Code governing issuance of search warrants in 
narcotics cases and the Federal Rules of Criminal Procedure applicable to 


search warrants in general. 
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Further, the evidence in the record discloses that the police officers 


themselves had no proper basis for applying for the search warrant and that, 
if they had not misled the Commissioner, he likewise would have had no 
probable cause for issuing the warrant, While a search warrant may be 
issued on the basis of statements made to a police officer by a confidential 
informant, that informant must be of proven reliability, and there must be 
evidence to corroborate his statements. In the circumstances Rene! the police 
officers could not possibly have considered the informant "zeliable," and 
they had no other reasonably trustworthy information to support their applica- 
tion for a warrant. Nor did Agent Wilson have any lawful basis fon swearing 
that he was "positive" that narcotics were secreted on appellant's premises. 
Thus, there was no proper ground for issuance of the warrant. : 

Finally, the testimony of the police officers who recnted the warrant 
shows that they failed to announce their purpose before entering appellant's 
apartment, thus requiring the quashing of the search warrant on the ground 


that it was illegally executed. 


ARGUMENT 
THE DISTRICT COURT ERRED IN REFUSING TO QUASH THE 
SEARCH WARRANT AS IMPROPERLY ISSUED AND 
IMPROPERLY EXECUTED 
I, 


THERE WAS NO PROPER BASIS FOR 
ISSUANCE OF THE SEARCH WARRANT 


A. The United States Commissioner Failed to Comply with the 
Requirements of Law in Issuing the Search Warrant. 


1. The District of Columbia Code required that the Commissioner 
obtain the written oath of each witness appearing before him. The language 
of Title 33, Section 414 of the District of Columbia Code (supra, p. 8) is 
plain and unambiguous. It requires, in the case of any search warrant 
issued on the ground of illegal possession of narcotic drugs in the District 
of Columbia, that the United States Commissioner "must, before issuing 
the warrant, examine on oath the complainant and any witnesses he may 
produce, and require their affidavits or take their depositions in writing 
and cause them to be subscribed by the parties making them." (Emphasis 
added. ) 


There is no question in the present case but that the United States 


Commissioner failed to comply with this requirement. Both Officer Panetta 


and Agent Wilson expressly testified that Lawrence Cowan appeared before 
the United States Commissioner as a witness produced by them as complain- 


ants, and that he was verbally sworn to the truth of the statements in their 
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affidavit, but that he signed no written statement (J. A. 16,248), Neither the 
search warrant nor any of its supporting papers contains any statement 
signed by Cowan nor even any notation or reference concerning him 

(J. A. 1-2). For this reason, the search warrant is fatally defective, and 


must be quashed. 


2. Rule 41(c) of the Federal Rules of Criminal Procedure likewise 


required a written reference to Cowan's oath be included in the warrant. It 
may be argued by the Government that the provisions of Title 33, Section 414 
of the District of Columbia Code are applicable only to a search warrant 
which expressly cites the provisions of that Title as the grounds for its 
issuance. Such was not the view of this Court in the recent case of Brandon 
v. United States,  —-U. S. App. D.C. ___» 270 F. 2d 311 (1959), petition 

for certiorari pending. § - Im that case, this Court considered en banc 
an argument based on "lack of ‘probable cause for a U. S. Commissioner to 
issue a search warrant under Title 33, Section 414 of the D. C. Code (1957/." 
270 F. 2d at 314. And the search warrant itself, as shown by the file in that 
case, was precisely the same type as the one issued in the present case, 
citing violations. of 26 U.S.C. 4704a and 4705a, the former Selig one of the 
two provisions under which Brandon was subsequently indicted and ultimately 
convicted. 

But even if the only provisions technically applicable were those of 


the Federal Rules of Criminal Procedure, the Commissioner's error would 


=e 


be the same. For Rule 4l(c), supra, p- 8, likewise expressly states that the 
search warrant must state "the names of the persons whose affidavits have 
been taken in support thereof."" By their own testimony, the police officers 


have made clear that it was largely, if not indeed almost wholly, upon the 


basis of Lawrence Cowan's sworn statements that the United States 


; 324 a : 
Commissioner issued the search warrant. J.A. { ) “ Accordingly, the 


absence of a written statement by Cowan--or, for that matter, evena 
notation as to his verbal oath--is likewise a fatal defect in the warrant 
under the Federal Rule. 

It is perhaps unnecessary to labor any apparent difference between 
the two, since the District of Columbia Code provision is only a more de- 
tailed exposition of the same basic constitutional protection embodied in 
the Federal Rule (compare both with the language of the Fourth Amendment), 
but to the extent that there is any difference it is patent that the Commissioner 
in this case failed to comply with either provision. The warrant must there- 
fore be quashed. 


B. The Police Officers Had No Valid Basis 
for Applying for the Search Warrant. 


Aside from the question of the Commissioner's error in failing to 
obtain the written oath of Cowan, it is clear that the police officers them- 
selves misled the Commissioner as to their basis for applying for the 
search warrant. The record discloses that, contrary to the statements in 


the affidavit and supplemental affidavit, Cowan was in no sense a "reliable" 
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informant, that there was no basis for crediting the information: he gave, and 
that Agent Wilson improperly swore that he was "positive" that narcotics were 
secreted in appellant's apartment. Thus, the officers Serseiahs had no 
probable cause for seeking a search warrant, and if they had disclosed the 
true facts to the Commissioner, he would have had no lawful basis for issuing 
the warrant. For these reasons, the warrant should have been quashed. 

1. A search warrant must be quashed if the supporting affidavit 
misled the magistrate into believing that probable cause existed for its 


issuance. The United States Commissioner is authorized to issue a search 


warrant if he "is satisfied that grounds for the application exist’ or that 


there is probable cause to believe that they exist... ." Rule 41(c); F.R. 
Crim. Proc. The purpose of this requirement is not to "deny sae enforce- 
ment the support of the usual inferences which reasonable men draw from 
evidence," but to ensure "that these inferences be drawn by a neutral and 
detached magistrate instead of being judged by the officer engaged in the 
often competitive enterprise of ferreting out crime." Johnson v. United 
States, 333 U.S. 10, 14. In making such a determination, the voagistrate 
must evaluate the "facts and circumstances within the officers' knowledge 
and of which they had reasonably trustworthy information." United States 
v. Bell, 126 F. Supp. 612 (D.C.). It is axiomatic, therefore, that in the 
first instance "the validity of a search warrant is dependent ee the facts 


shown in the affidavit before the issuing authority." Lerner v. United 


Sse 


States, 151 A. 2d 184 (Municipal Court of Appeals, District of Columbia), and 


that the defendant can attack the warrant "on the ground that. . . (4) There 
was not probable cause for believing the existence of the grounds on which the 
warrant was issued..." Rule 4l(e), F. R. Crim. P. See, €.g-, United 
States v. Henderson, 17 F. R. D. 1, 2 (D.C.); United States v. Bell, 17 F. R. 
D. 13 (D.C.); United States v. Reynolds, lll F. Supp. 589, 591 (D.C.); Clay 
v. United States, 246 F. 2d 298, 302 (C. A. 5), certiorari denied, 355 U.S. 
863; Annotation, 5A. L. R. 2d 394. 

Thus, in Brandon v. United States, U. S. App. D. ©. es 270 
F. 2d 311, this Court, in an en banc decision, discussed in detail the validity 
of both the officer's grounds for his application for a search warrant and the 
Commissioner's grounds for issuing the warrant, making clear that both must 
have probable cause. for believing the truth of the grounds upon which the war- 
rant is issued. And in Jones v. United States, 28 L. W.” 4235 (March 24, 1960), the 
Supreme Court, while holding that the Commissioner in issuing a search war- 
rant properly acted upon the basis of the affidavit of the officer, one Didone, 
nevertheless recognized that the truth of the underlying affidavit could be 
attacked '(i)f the objections were raised that Didone had misrepresented to 
the Commissioner his basis for seeking a warrant. - - -" 28 L. W. at 4239 

2. The officers had no proper basis for swearing that Cowan was 
a "reliable" confidential informant. 

(a) The principal information relied upon in the supplemental affi- 


davit, and upon which the officers testified that they relied in seeking the 


ais 


search warrant, is that allegedly supplied by a ''reliable confidential source, "' 
who was identified at the trial as Lawrence Cowan. It is clear at the outset, 
however, that contrary to the sworn statements of Agent Wilson and Detective 
Brewer, Cowan was not and could not in good faith have been Giocacterieed as 
a “reliable'' informant. 

In the first place, there is no basis for claiming that sfommation 
from Cowan may be considered "reliable" because of past cooperation with 
the police. For Agent Wilson admitted on cross-examination r.a2#) that 
he had known Cowan only six months to a year and that he had never previously 
received information from him. | 

Moreover, the circumstances under which Cowan allegedly gave 
the information in the supplemental affidavit make clear that it could not have 
been considered reliable. Agent Wilson testified (J. A. 2¥) that when Cowan 
left appellant's premises, the police officers followed him for about a mile, 
and "apprehended" him at 14th and Chapin Streets, N. W.; that en Cowan 
saw the arresting officers, "he started to move away," and that, when he was 


stopped, he threw away a tissue containing narcotics and denied that it be- 


longed to him. This testimony of Agent Wilson's makes clear that any in- 


formation obtained from Cowan was given, not from a “reliable confidential 


source," but from a frightened narcotics addict who had been arrested in 
flagrante delicto, for the very serious crime of possession of narcotics. 
Thus, the officers could not in good faith have believed Cowan to be 


a "reliable" confidential source, and hence had no proper basis for seeking 


a search warrant in reliance upon his statements. 
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(b) Moreover, it was only Cowan's alleged "reliability" that pro- 
vided the Commissioner with the necessary probable cause for issuing the 
search warrant. For, while probable cause for the issuance of a search 
warrant can be based in part upon information from a confidential informant, 
Jones v. United States, supra, 28 L. W. at 4238; Draper v. United States, 
358 U.S. 307, 312; Brinegar v. United States, 338 U.S. 160, 172-174, that 
informant must at least be one who is reasonably known to the officers to be 
reliable. As the Supreme Court most recently stated in the Jones case, 
supra, an affidavit reciting hearsay statements is sufficient to support a 
search warrant only "so long as a substantial basis for crediting the hearsay 
is presented."" 28 L. W. at 4238. 

Accordingly, it is to the question of the reliability of the informant 
that the courts invariably look in determining the validity of search warrants 


issued on this basis. See, e.g-, Jones v. United States, supra, 28 L. W. at 


4238 ("The informant had previously given accurate information"); Brandon 


v. United States, supra, 270 F. 2d at 315 ("'a woman user of narcotics who 
for over a year had been an informer" and "had given information ' from time 
to time that has proven reliable''); Draper v. United States, 358 U.S. 307, 
312-313; Husty v. United States, 282 U.S. 694, 700; Wrightson v. United 
States, 98 U. S. App. D. C. 377, 378, 236 F. 2d 672, 673; Wrightson v. 
United States, 95 U. S. App. D. C. 390, 394, n. 12, 222 F. 2d 556, 560, 

n. 12; Contee v. United States, 94 U. S. App. D. C. 297, 299, 215 F. ad 


324, 327; Coupe v. United States, 72 U. S. App. D. C. 86, 88-89, 113 F. 2d 
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145, 147-148, cert. denied, 310 U.S. 651; cf. United States v. Simms, 171 F. 


Supp. 835 (D.C. ); United States v. Price, 149 F. Supp. 707 (D.C.); United 
States v. Castle, 138 F. Supp. 436, 438-439 (D.C.); United States v. Hill, 
114 F. Supp. 441, 442 (D.C.); United States v. Reynolds, lll F. Supp. 589 
(D.C.). As Judge Bazelon stated in his dissenting opinion in Christensen v. 
United States, 104 U. S. App. D. C. 35, 41, 259 F. 2d 192, 202: "Absent any 
showing of the informer's reliability, his tip is not even scotia asa let alone 
sufficient, as a basis for arrest. Without such a showing, the arrest rests 
upon the accusation of an unrevealed informer motivated by we know not 

what personal spite, rather than on the belief of a reasonable, cautious and 
prudent police officer. a : 

Since the search warrant in this case was issued on the basisd the 
officers' misleading representations as to Cowan's reliability, it should 
therefore have been quashed. 

3. There was no other substantial evidence to Commonenate Cowan's 
statements. Even where the affidavit cites an informant of ones reliability, 
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2/ The question of reliability is particularly important in the present case 
Since the search warrant was issued for the search of appellant's home. The 
United States has itself stated, at p. 24 of its brief to the Supreme Court in 
Draper v. United States, supra, "If an arrest or search occurs in the privacy 
of a defendant's dwelling, more stringent standards of reasonableness may be 
imposed. See Harris v. United States, 331 U.S. 145, 151, n. 15; Davis v. 
United States, 328 U.S. 582, 593; Carrol v. United States, 267 U.S. 132, 153. 
As Judge Learned Hand has noted, confidential information that would support 
the search of a car might not support the search of a building. Somer v. 
United States, 138 F. 2d 790, 791 (C.A. 2)." 


In 


additional basis for crediting this hearsay evidence must be presented. Thus, 
just as the courts emphasize the necessity for establishing the reliability of an 


informant (Point I-B-2, supra, pp. 15-19, so also they stress need for "the in- 


formant's statement /to be/ reasonably corroborated by other matters within 


the officer’s knowledge." Jones v. United States, supra, 28 L. S. at 4238. 
Mere information from a third party, however reliable, that a felony is 
being committed, without an effort to check its accuracy by personal observa- 
tion, stake-out or surveillance, would of itself be insufficient to authorize 


either issuance of a warrant or a search without a warrant.'"' United States 
3/ 
vy. Hill, 114 F. Supp. 441, 442 (D.C.)_ 


In the present case, not only was Cowan not reliable, but no sub- 
stantial basis for crediting his hearsay was provided by any other evidence. 


In addition to Cowan's information, which Agent Wilson testified provided 


the principal basis on which he relied in applying for the warrant (J. A. a 


the supplemental affidavit relies only upon (1) a recitation of the officers' 


‘reliable information and personal knowledge of the narcotics activities of 


i 


3/ Cf. Brandon v. United States, supra, where this Court in sustaining the 
“sufficiency of an affidavit in support of a search warrant pointed out that 
the affiant officer "verified in important particulars as far as seemed then 
reasonably necessary, the information supplied to him by one who had 
proved reliable in the past." 270 F. 2d at 316. See also Draper v. United 
States, 358 U.S. 307, 313; Schenks v. United States, 55 App. D. C. 84, 2 
¥F. 2d 185; United States v. Castle, 138 F. Supp. 436 (D.C.); United States 
v. Reynolds, lll F. Supp. 589 (D.C.). 
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Wilbur Ward from other reliable sources and observation of the oon 
a) ol (Diereae | ), and (2) an observation of visits by two ssaceee to 
appellant's premises. 

Neither of these matters provides any substantial support for the 
application for the search warrant. Thus, Agent Wilson admitted that no 
other informant than Cowan was with him when he applied for the warrant 
and that no information concerning any other informant was eae known 
to the United States Commissioner (J. A. 4-4: Nor was any eack other 
informant identified at the trial. Accordingly, the allegation as to informa- 
tion received from "other reliable sources" is meaningless and must be 
disregarded in determining whether probable cause existed. The facts 
necessary to establish probable cause for a search warrant must be set 
forth in the supporting affidavits. 'The Constitution means. . ; that the 
grounds of issuance shall be disclosed at the time of issue" and that 
". . . the affidavit must be self-sufficient and cannot be bolstered up by 
oral testimony." United States v. Casino, 286 F. 978 (S.D.N. y. ); see 
also Poldo v. United States, 55 F. 2d 866, 868 (C.A. 9); United States v. 
Nichols, 89 F. Supp. 953, 955 (W.D. Arkansas). And Rule 41(c), F.R. 
Crim. P. makes clear that the warrant itself must state the grounds or 


probable cause for its existence..." 


The only other information contained in the supplemental affidavit 


is the statement at the bottom concerning the visits to appellant's premises 
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on January 16, 1958 of a “convicted dope peddler" and on January 23, 1958 


of a known drug addict" (J. A. 7 )» These two isolated visits, over the 


two-week period prior to the issuance of the search warrant on January 28, 
1958, obviously have little probative value in establishing probable cause 
for believing that narcotics were secreted on the premises a full five days 
after the second of these visits. "It is the Court's view that the regular 
visiting of a private dwelling by one numbers writer, even during the hours 
described, does not in and of itself establish that degree of probable cause 
necessary to secure a search warrant for that establishment... . The 
constitutional safeguards which insure privacy of homes against invasion by 
government officials, compel a higher standard of probable cause." United 
States v. Price, 149 F. Supp. 707 (D.C.). See also Baumboy v. United States, 
24 F. 2a 512 (C. A. 9), where the affidavit of a narcotics agent as to seeing 
drug addicts going to or from the premises was held insufficient to constitute 
probable cause for issuance of a search warrant. 

gent Wilson had no basis for swearing that he was "positive" 


4, A 
that narcotics were secreted in appellant's apartment. In the form of 
" Affidavit for Search Warrant" (J. A.5‘6 ), to which the supplemental affidavit 
is appended, Agent Wilson swears that he is "positive" that narcotics and re- 


lated paraphernalia are on the premises at 211 Adams Street, N. E., Apart- 


ment No. 3, and cites the supplemental affidavit as grounds for this 
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4/ 
averment. The requirement that a search warrant to be issued for service 


at night must rest upon "positive'' averments (Rule 41(c), F. R. Crim. P.) 


has apparently been obviated where narcotics violations are involved. 18 U. 


S.C. 1405. The printed form of affidavit which Agent Wilson employed, how- 


ever, does not reflect this change, and apparently Agent Wilson was unaware 
of it. In any event, he stated that he was "positive" that narcotics were 
secreted in Apartment 3 on the basis of information which, as we have shown, 
does not even provide reasonable grounds for belief that this is: so, let alone 
meet the far more stringent test of positiveness, In fact, the senplermentel 
affidavit even on its face would not support such a statement pirositivenesss 
Distefano v. United States, 58 F. 2d 963 (C.A. 5); Davis v. United States, 35 
F. 2d 957 (C. A. 5); In re Hollywood Cabaret, 5 F. 2d 651 (C.A. 2); cf. 
Jacobs v. United States, 58 App. D. C. 62, 24 F. 2d 890; avierd v. United 
States, 57 App. D. C. 314, 23 F. 2d14l. These cases make clear that the 
requirement that the affidavits be "positive" is not a matter “eft entirely 

to the conscience of the affiant, '' In re Hollywood Cabaret, supra, 5 F. 2d at 
653 (Opinion of Judge Augustus Hand), but rather that the allegation of posi- 
tiveness must be supported by factual statements revealing that the contraband 
property was in the place desired to be searched. Cf. Batten * United 


ET 


4/ Similarly, the search warrant itself (J. A. 4 ) contains the statement of 
Commissioner Splain that Agent Wilson had sworn that he is "positive" that 
this material was concealed on appellant's premises. ; 
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States, 188 F. 2a 75, fn. 2(C.A.5 ). In the present case, Agent Wilson 
obviously had no personal knowledge of the presence of narcotics in Ward's 
apartment, and his use of the word "positive" furnishes the final demonstra- 
tion of his over-zealousness in misleading the Commissioner into believing 
the existence of grounds for the issuance of the search warrant. It is pre- 
cisely this over-zealousness of police officials which the Fourth Amendment 


is intended to prevent. See Johnson v. United States, 333 U.S. 10, 14. 


Il. 


THE POLICE OFFICERS FAILED TO EXECUTE 
THE SEARCH WARRANT IN A LAWFUL MANNER 


Section 3109 of. Title 18, United States Code (supra, p- 8) requires 
that a police officer in executing a search warrant may not force his way 
into a house until he has given notice of his authority and purpose. The 
testimony of the police officers themselves, however, demonstrates that 
they failed to comply with this requirement, and that the evidence seized by 
virtue of the warrant must therefore be suppressed. 

Thus, as we have shown in the Statement of the Case, supra, p. 6, 
both Officer Panetta and Agent Wilson testified that Officer . Panetta 
knocked on the door, that when the door was opened he announced he was a 
policeman, and that Agent Wilson stepped into the room and then stated, for 


the first time, that the officers had a search warrant for the premises. See 


J.A. 13/4, 31,087 34, 3S 
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This procedure failed to comply with the provisions of the law, 
which expressly required the officers to give notice of their purpose--i.e. > 
to execute a search warrant--before they entered. "It is not disputed by 
the officers that as to the actions at 2126 10th Street, they failed to announce 
that they were police or that they were authorized to enter under a warrant. 


Having failed by their own admission, to comply with the command of the 


statute, we must hold the evidence was obtained as a result of the unlawful 


entry... ." Woods v. United States, 94 U. S. App. D. C. 351, 240 F. 2d 


37, 39. 

Agent Wilson, in stepping into the appellant's apartment without 
announcing his purpose, clearly entered by "force" within the meaning of 
the statute. Thus, in the Woods case, the "breaking" of the re 
occurred when the officer "pushed the door with his hand, the back of his 
hand, and the door flew open." (240 F. 2d at 39.) Although Agent Wilson 
did not push the door in, he nevertheless had no right to step forward into 
the apartment prior to announcing his purpose. "Entry by stealth can, of 
course, be as unlawful as entry by the illegal use of force. Gouled Ve 
United States, 1921, 255 U.S. 298." Gatewood v. United states: 93 U. S. 
App. D. C. 226, 228, 209 F. 2d 789, 791, fn. 1. 

Thus, the critical factor is that, before an officer can enter a 
home to execute a search warrant, "he must make known the cause of his 


demand for entry.'' Gatewood v. United States, supra. In the absence of 
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so doing "the presence of the officers in the apartment was unlawful and so 
the arrest was unlawful."" Accarino v, United States, 85 U. S. App. D. C. 
394, 179 F. 2d 456, 465; and see cases cited in footnote 3 of the Gatewood 


decision. 


The Supreme Court in Miller v. United States, 357 U.S. 301, dis- 


cussed at length the historical basis for this restriction on the right of 


officers to enter dwelling places, 357 U.S. 306-309, and concluded that 
"The rule seems to require notice in the form of an express announcement 
by the officers of their purpose for demanding admission." 357 U.S. at 309. 
The officers in the present case failed to make such an announcement before 
stepping into the apartment, and hence their presence there was unlawful, 
and the evidence seized thereby should be suppressed. 
CONCLUSION 

For the foregoing reasons, it is respectfully submitted that the 

judgment of conviction be reversed on the ground that the evidence on which 


it was based should have been suppressed as unlawfully seized. 


BERNARD KOTEEN 

ROBERT S. GREEN 
Koteen & Burt 
1000 Vermont Avenue, N. W. 
Washington 5, D. C. 


Attorneys for Appellant 
(Appointed by this Court) 


BRIEF FOR APPELLEE 
ooo OO OoeaeaeaeSsm™lw 


United States Court of Appeals 


FOR THD DISTRICT OF COLUMBIA 


No. 15162 | 
Wrisvr U. Wann, APPELLANT, 
Dey 
Unrrep Srares of AMERICA, 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


OLIVEE GASCH, 
United States Attorney. 


CARL W. BELCHER, 
NATHAN J. PAULSON, 
Assistant United States Attorneys. 


| 
United States Court of 
é] 


oy For th, 
Distri : 
= wtriet. of Columbia Cireuzs 


FILED . may ~ 9 ‘gg9 


Apreat> 


QUESTIONS PRESENTED 


| Where the facts disclose that upon an application for ® 
search warrant a sworn affidavit containing both hearsay and 
personal knowledge was considered, along with sworn oral tes- 
timony, by the United States Commissioner who issued the 
warrant because he found probable cause to believe a crime 
was being committed, in the opinion of the appellee, the fol- 
lowing questions are presented: 

1. Did the Commissioner have probable cause to issue the 
search warrant? 

2. Was the search warrant legally executed? 


@) 


Argument: 
I. The Court Properly Denied Appellant's Motion To 
Quash The Search Warrant. 
‘A. The search warrant was properly issued... 
I. The Warrant Was Properly Executed. 
Conclusion: .--------------------2---- nnn nner nnn nnn 
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DISTRIOT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On May 19, 1958, there was filed in the District Court a 
two-count indictment, charging appellant and a co-defendant 
with violation of Title 18 U.S.C. 4704(a) and 1742 On Sep- 
tember 12, 1958, appellant entered a plea of not guilty. On 
October 29, 1958, appellant filed a motion to quash a search 
warrant. This was denied on November 7, 1958 after a hear- 
ing. A motion for rehearing of the aforesaid motion was 
denied on November 25, 1958. On January 12, 1958, after 
waiving trial by jury, appellant was found guilty as indicted 
by the court. On February 27, 1959, he was sentenced to a 
term of imprisonment for a period of one year to three years 
on. count one and to six years on count two, the said sentences 
to run concurrently. Leave to proceed on appeal without 
prepayment of costs was granted by the District Court on April 
14, 1959. 


* Narcotics statutes. 


2 
Proceedings at pretrial 


On pre-trial motion to quash the search warrant, Fred L. 
Wilson, narcotics agent with the Federal Bureau of Narcotics, 
testified that on January 29, 1958, armed with a search war- 
rant and in the company of Detectives Panetta, Brewer, and 
Agent Lozowicki, he proceeded to 211 Adams Street, North- 
east in the District of Columbia (J.A. 11). Upon arrival at 
12:05 a.m. there being no hall lights in this apartment house, 
they proceeded to Apartment No. 3 using 8 flashlight (J.A. 
12). Detective Panetta knocked on the door, which was 
opened by appellant (J.A. 12). At the time the door was 
opened “Detective Panetta made a statement to” appellant 
(J.A. 12) and the witness with the search warrant then stepped 
into the apartment, identified himself with his credentials and 
announced his purpose (J.A. 12). He denied breaking the 
door or any chains upon the door. There was subsequently 
discovered on the premises sufficient heroin to fill approxi- 
mately 800 capsules (J.A. 13). 

Appellant, testifying in his own behalf, stated that the offi- 
cers burst into the apartment, breaking the chain upon the 
door, thereby effecting entry into the apartment (Tr. 6). He 
also admitted that he had been previously convicted upon 
different occasions of robbery, forgery and three times for 
petit larceny. The court then denied the motion to quash 
the search warrant. 

Trial proceedings 

John R. Panatta, a member of the Narcotics Squad of the 
Metropolitan Police Department, testified that on the day 
jn question he proceeded to the premises referred to, in the 
company of agents Wilson and Lozowicki of the Federal Bu- 
reau of Narcotics, and Officer Brewer of the Metropolitan Po- 
lice Department (J.A. 13). Armed with a search warrant, 
they entered the apartment house at approximately 12:05 
am. (J.A. 14). He then testified as follows: “Agent Wilson 
and myself walked up the stairs to the apartment of the de- 
fendant. I knocked on the door. The defendant opened the 
door and I announced that I was a police officer. I had a 
badge in my hand, and at that time Agent Wilson stepped in 
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and identified himself and told the defendant we hada search 
warrant for the premises” (J.A. 14). 

Upon. cross-examination he testified that he was in Agent 
Wilson’s presence when application was made for the search 
warrant; that at the same time the informant was also there; 
that the informant did not sign an affidavit before the United 
States Commissioner, but that he swore to the facts verbally 
(J.-A. 18). Upon request, appellant’s counsel was told the in- 
formant’s nickname which was the only name he was known 
by to the witness who stated that he knew him “off and on” for 
about two years. The witness also stated that at the time ap- 
pellant responded to the knock he opened the door wide and 
there was no chain attached thereto (J.A. 19, 20). Upon re- 
direct examination the witness testified that at the time appel- 
lant opened the door the witness identified himself as Officer 
Panetta of the Narcotics Squad; that he knew of his own 
personal knowledge that appellant knew him prior to that time 
as a member of the Narcotics Squad (J.A. 20). 

Fred Earl Wilson. corroborated Officer Panetta’s story essen- 
tially and also testified that he identified himself as Fred 
Wilson, agent for the Treasury Department, with a search 
warrant (J.A. 22). He added that appellant told the officers 
to enter the apartment and that when they recovered the 
contraband, appellant admitted ownership. He, too, denied 
using any force to enter the premises. Upon cross-examination 
he testified that he typed the affidavit in support of the appli- 
cation for a search warrant in his office prior to proceeding to 
the United States Commissioner (J.A. 23). He stated that 
the informant was with him at the time he typed the affidavit; 
that the informant went with him to the United States Com- 
missioner’s office (J.A. 23); that at the time they entered the 
apartment they arrested one Reginald Greenfield (J.A. 28); 
that one of his informants was Lawrence Cowan, whom he had 
known about six months or a year (J.A. 25); that he had 
never received information from him before but that “in- 
formation [which] was received from a reliable confidential 
source” referred to two informants, one of whom was Cowan 
(J.A. 24) and that prior to receiving information from Cowan 
he had received other information from other informants (J.A. 
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24); that the additional paragraphs upon the affidavit docu- 
ment were added prior to appearing before the United States 
Commissioner (J.A. 25); that the first person in the apart- 
ment was the witness; that he identified himself when he 
“stepped into the framing of the doorway, after Ward had 
opened the door” and that he stood “right on the threshold”. 
His testimony was as follows: “I was in the doorway. I could 
have been inside of the apartment or outside the apartment. 
I hadn’t entered the apartment. In other words, I hadn’t 
walked in to it like I was going in to watch television or any- 
thing. I had walked into the doorway. I may have been just 
slightly inside of it. But Ward was still standing holding on 
to the door handle so I wasn’t far into the apartment (J.A. 
25, 26) * * * I considered myself in the apartment when I 
am in the threshold. I was in the doorway of the apartment. 
The door was not fully opened. I could say that I was in 
the apartment or on the threshold of the apartment” (J.A. 26). 

Upon cross-examination the witness stated that prior to 
January 29th the date the application was made for the search 
warrant he had received certain information from other police 
sources as to narcotics being trafficked in the premises in ques- 
tion (J.A. 26); that prior to the aforementioned date he had 
also received information from other sources that narcotics 
were being trafficked in those premises (J.A. 26) ; that prior to 
the date in question he had occasion to have the premises under 
observation ; that the first such observation was made on Jan- 
uary 15, 1958; that on that day he arrested one Daniel Gate- 
wood coming out of the premises; that on January 28th, 1958 
he arrested Lawrence Cowan coming out of the premises; that 
just prior to arresting Cowan he saw the latter enter the prem- 
ises at 9 p.m. and that he had known him to be a drug addict 
or trafficker prior to that time; that Cowan remained in the 
premises approximately twenty minutes and that when he 
came from the premises the witness followed him and subse- 
quently arrested him. After recovering forty (40) capsules 
of heroin from him, he brought Cowan to the United States 
Commissioner prior to the issuance of the warrant at which 
time Cowan affirmed under oath to the statements made by 
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24); that the additional paragraphs upon the affidavit docu- 
ment were added prior to appearing before the United States 
Commissioner (J.A. 25); that the first person in the apart- 
ment was the witness; that he identified himself when he 
“stepped into the framing of the doorway, after Ward had 
opened the door” and that he stood “right on the threshold”. 
His testimony was as follows: “I was in the doorway. I could 
have been inside of the apartment or outside the apartment. 
I hadn’t entered the apartment. In other words, I hadn’t 
walked in to it like I was going in to watch television or any- 
thing. I had walked into the doorway. I may have been just 
slightly inside of it. But Ward was still standing holding on 
to the door handle so I wasn’t far into the apartment (J.A. 
25, 26) * * * I considered myself in the apartment when I 
am in the threshold. I was in the doorway of the apartment. 
The door was not fully opened. I could say that I was in 
the apartment or on the threshold of the apartment” (J.A. 26). 

Upon. cross-examination the witness stated that prior to 
January 29th the date the application was made for the search 
warrant he had received certain information from other police 
sources as to narcotics being trafficked in the premises in ques- 
tion (J.A. 26); that prior to the aforementioned date he had 
also received information from other sources that narcotics 
were being trafficked in those premises (J.A. 26) ; that prior to 
the date in question he had occasion to have the premises under 
observation; that the first such observation was made on Jan- 
uary 15, 1958; that on that day he arrested one Daniel Gate- 
wood coming out of the premises; that on January 28th, 1958 
he arrested Lawrence Cowan coming out of the premises; that 
just prior to arresting Cowan he saw the latter enter the prem- 
ises at 9 p.m. and that he had known him to be a drug addict 
or trafficker prior to that time; that Cowan remained in the 
premises approximately twenty minutes and that when he 
came from the premises the witness followed him and subse- 
quently arrested him. After recovering forty (40) capsules 
of heroin from him, he brought Cowan to the United States 
Commissioner prior to the issuance of the warrant at which 
time Cowan affirmed under oath to the statements made by 
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the witness in the affidavit and that this oath was taken in 
the presence of the witness (J.A. 26-28). 

Upon rebuttal, Officer Panetta testified that when the door 
‘was opened pursuant to the knock, he had his badge: in his 
hand and he “told him it was the police and there was & search 
warrant for the premises”. (J.A. 34). It was at that time 
that Agent Wilson stepped to the threshold and identified 
himself and showed appellant the warrant (J.A. 12, 34, 35). 


STATUTES INVOLVED 


Title 21 U.S.C. § 174 provides: * 


Same: penalty: evidence.—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its control or juris- 
diction, contrary to law, or receives, conceals, buys, 
sells, or in any manner facilitates the transportation, 
concealment, or sale of any such narcotic drug after 
being imported or brought in, knowing the same to have 
been imported or brought into the United States con- 
trary to law, or conspires to commit any of such acts 
in violation of the laws of the United States, shall be 
imprisoned not less than five or more than twenty years 
and, in addition, may be fined not more than $20,000. 
For a second or subsequent offense (as determined un- 
der section 7237(c) of the Internal Revenue Code of 
1954), the offender shall-be imprisoned not less than 
ten or more than forty years and, in addition, may be 
fined not more than $20,000. : 

Whenever on trial for & violation of this subsection 
the defendant is shown to have or to have had posses- 
sion of the narcotic drug, such possession shall be 
deemed sufficient evidence to authorize conviction un- 
less the defendant explains the possession to the satis- 
faction of the jury. 

For provision relating to sentencing, probation, etc., 
see section 7237(d) of the Internal Revenue Code of 
1954. (As amended July 18, 1956, ch. 629, title iL, 
§ 105, 70 Stat. 570.) 


Title 26 U.S.C. § 4704(a)—General requirement provides: 
It shall be unlawful for any person to purchase, sell, 
dispense, or distribute narcotic drugs except in the orig- 
inal stamped package or from the original stamped 
package; and the absence of appropriate tax paid 
stamps from narcotic drugs shall be prima facie evi- 
dence of a violation of this subsection by the person in 
whose possession the same may be found. 
Title 26 U.S.C. § 4705(a)—General requirement provides: 
It shall be unlawful for any person to sell, barter, 
exchange, or give away narcotic drugs except in pur- 
suance of @ written order of the person to whom such 
article is sold, bartered, exchanged, or given, on a form 
to be issued in blank for that purpose by the Secretary 
or his delegate. 


Title 33, Section 414 of the District of Columbia Code 
(1951 ed.) provides in pertinent part: 

(b) A search warrant cannot be issued but upon 
probable cause supported by affidavit particularly de- 
scribing the property and the place to be searched. 

(c) The judge or commissioner must, before issuing 
the warrant, examine on oath the complainant and any 
witnesses he may produce and require their affidavits 
or take their depositions in writing and cause them to 
be subscribed by the parties making them. 

Rule 41(c), Federal Rules of Criminal Procedure, provides 
in pertinent part: 

(c) Issuance and contents. A warrant shall issue 
only on affidavit sworn to before the judge or commis- 
sioner and establishing the grounds for issuing the war- 
rant. . . . He shall state the grounds or probable cause 
for its issuance and the names of the persons whose 
affidavits have been taken in support thereof. 

Title 18, Section 3109 of the United States Code (1952 ed.) 
provides: 

The officer may break open any outer or inner door 
or window of a house, or any part of a house, or any- 
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thing therein, to execute a search warrant, if, after 
notice of his authority and purpose, he is refused ad- 
mittance or when necessary to liberate himself or a 
person aiding him in the execution of the warrant. 


SUMMARY OF ARGUMENT 


The record clearly discloses that the information received 
by the Commissioner upon application for a search warrant 
was weighed and evaluated. After finding in writing that he 
was satisfied that probable cause existed, the Commissioner 
properly issued the warrant. Hearsay may be included in 
affidavits. Here the judicial officer had before him both the 
informant and the narcotic agent. The combination of the 
testimony of all the parties was more than sufficient to justify 
the Commissioner’s action. 

The testimony of the law enforcement officials clearly show 
that they properly executed the warrant. No force was used. 
Notice of authority and purpose were properly given prior to 


entry and search. 
ARGUMENT 


L The trial court properly denied appellant’s motion to quash 
the search warrant 


A. The search warrant was properly issued 


The record discloses that Federal Bureau of Narcotics Agent 
Wilson and one of his colleagues made personal observations 
of the premises in question prior to their application for a 
search warrant. Upon these occasions they observed known 
and convicted drug peddlers and addicts enter and leave the 
premises in the company of appellant in the latter's car. In 
fact they had arrested one named Gatewood. In addition to 
these observations, the agents observed one Cowan enter and 
leave the premises a few hours before application for the war- 
rant wasmade. At that time they followed Cowan and arrested 
him when they saw him attempt to dispose of 40 capsules of 
heroin. At this point, acting as prudent law enforcement offi- 
gers, they immediately executed a joint affidavit. This recited 
the above facts along with additional information supplied by 
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Cowan, plus the recitation that other informants as well as 
police officers had advised them of narcotics activities in the 
premises. They then proceeded to the United States Commis- 
sioner with Cowan for the purpose of making application for a 
warrant. There, Cowan was examined under oath, by the 
Commissioner and the agent’s written oath was administered. 
The oral and written depositions having satisfied the Commis- 
sioner, he expressed himself as satisfied that there was probable 
cause to believe that the premises were being used for illegal 
purposes and issued the warrant. Cf. Brandon v. United 
States, —— US. App. D.C. —, 270 F. 2d 311 (1959). 

The affidavit is clear as to the grounds upon which the agent 
concluded that he had probable cause to believe that narcotics 
were being secreted in the premises in question. It contains 
(1) the recitation of the information received from the inform- 
ant, (2) the results of the stakeout and observations, and (3) 
it states: 

“T Fred E. Wilson, U.S. Narcotic Agent and Det., 
Irwin I. Brewer of the Metropolitan Police Department 
interviewed the informant and having reliable informa- 


tion and personal knowledge of the narcotic activities of 
WILBUR WARD from other reliable sources and ob- 
servation of the premises of 211 Adams St. N.E., believe 
there are other narcotics secreted on the premises.” 


Testimony, relative to probable cause, may be considered in 
conjunction with the affidavit. Randolph v. United States, 83 
US. App. D.C. 19, 165 F. 2d 20 (1947). 

The testimony on the trial bore this out. Wilson testified 
that prior to receiving information from Cowan he had received 
information from other informants; that he had also received 
information from other police sources? regarding traffic in 
narcotics in those premises. Appellant failed to seek the names 
of the additional informers although he was made aware of the 
fact that such persons existed. This information in conjunction. 
with the observations were, we submit, sufficient to give the 


2 In determining probable cause, a law enforcement officer may rely on 
information furnished him by another officer. Weise v. United States, 251 
F. 2d 867 (9th Cir. 1958). See also United States v. Hettner, 149 F. 2d 
105 (2nd Cir. 1945). 
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agent probable cause to believe that a crime was being com- 
mitted in the premises in question. In addition to this, the 
Commissioner had in his possession the sworn oral testimony 
of the informant with which to base his conclusion that there 
was probable cause to believe that a crime was being committed 
on the premises. He so stated in writing. All the necessary 
corroboration was in existence in the hands and minds of the 
authorities. It is obvious that the agent did not mislead the 
Commissioner for the latter could and did test the credibility 
of one of the informants by personal interrogation. 

The questions raised in this appeal were substantially the 
same as raised in Brandon v. United States, supra. Jones v. 
United States, —— US. ——(#69, October term, 1959) ; Over- 
tonv. United States, —— US. App. D.C. ——, — F. 2d—, 
(#15151, dated February 25, 1960) ; Draper v. United States, 
358 U.S. 307. Warrants may issue upon hearsay evidence, 
Jones v. United States, supra. The courts have commended. 
police officers who have sought the independent judgment of 
“neutral and detached magistrates” before invading a citizen’s 
privacy. Brandon v. United States, supra. Cf. Johnson v. 
United States, 333 US. at 14. This procedure was followed in 
this case.” 

ARGUMENT 
_ IL The warrant was properly executed 


Appellant’s contention that the police officers forced their 
way into the premises in question prior to giving notice of 
authority and purpose must fail. Title 18 US.C. 3109 refers 
solely to the breaking into a house when admission is refused. 


* A fortiorari appellant’s specific contention that Cowan’s testimony, must 
have been reduced to writing is without merit. These cases so hold. Were 
that not 80, at most, the failure to reduce Cowan's sworn oral testimony to 
writing could be considered a failure by the Commissioner to perform a 
ministerial act. It cannot be the basis for setting aside a search warrant 
issued on probable cause. It more closely falls within failure to comply 
with Role 41(d) which the Courts have held do not render a warrant 
defective. United States v. Zager, 14 F. Supp. 23 (D.C. Md. 1936) aff'd BMF. 
24 1028, cert. den., 299 U.S. 558. See also Rose v. United States, 274 Fed 245 
(6th Cir. 1921) ; Nordellt v. United States, 24 F. 2d 665 (D.C.A. Ariz. 1928) ; 
Reisgo v. United States, 285 Fed. 740 (5th Cir. 1923); United States v. 
Gartan, 4 F. 2d 851 (D.C.8.D. Cal. 1925) ; United States v. Beach and 
Greene, 100 U.8. App. D.C. 26, 240 F. 2d 888 (1957). 


the police officers 

opened; that Officer 

Wilson then stepped on 

authority and purpose (J.A. 12, 34, 35). 

compliance with the statute for, in the first instance, 

was opened by appellant. Prior to conducting any search, the 
appellant was advised of purpose and authority. 

In fact, on rebuttal, Officer Panetta testified that at the 
time the door was opened he had his badge in his hand and 
“J told him it was the police and there was & search warrant 
for the premises”. And at that time Wilson was right along- 
side of me, and he stepped in and showed him a paper and 

J.A. 34, 35). 
“J was in the doorway, I could 
or outside the apartment. 
*** J had walked into 
the doorway. I may have slightly inside of it. But 
Ward was still standing holding onto the door handle” (J.A. 
25, 26). 

‘At most, the so-called technical entry of which appellant 
complains should be considered a contemporancous act. 
Officer Panetta testified that at the time the defendant opened 
the door and made his statement, appellant knew the officer 
to be not only a member of the Metropolitan Police Depart- 
ment, but also a member of the Narcotics Squad. Cf. Miler 
v. United States, 357 U.S. 301. 

With regard to the claim that the chain was broken by the 
police, without compliance with 18 US.C. 3109, this Court in 
Lewis v. United States, —— US. App. D.C. — 274 F. 2d 
585 (1959) stated: 


“While there was some conflict in the evidence upon. 
the question, we cannot say from the record before us 
that the trial judge erred in finding that sufficient notice 
was given.” 


See also Butler v. United States, —— US. App. D.C. —— 
(#15,190, decided Jan. 21, 1960). 
We submit the facts here fall within the above language. 


il 
CONCLUSION 
Wherefore, it is respectfully requested that the judgment 
of the District Courti be affirmed. 


Outver GASCH, 
United States Attorney. 


Cari W. BELCHER, 
NatHan J. PAvLson, 
Assistant United States Attorneys. 
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PETITION OF APPELLANT FOR REHEARING EN BANC 


This case presents an important and novel question of the inter- 


pretation of Section 33-414(c) of the District of Columbia Code, which sets 


forth the procedure governing issuance of search warrants in the District. 


This Court's decision of July 14, 1960, holds that notwithstanding an express 


provision of the statute, the United States Commissioner was not required 
to take the written affidavit of a witness who appeared before him in connec- 


tion with the issuance of a search warrant. In so holding, we believe, the 


Court has interpreted Section 33-414(c) in a manner which ignores its plain 


meaning and vitiates an important statutory and constitutional safeguard 
against abuse in the issuance of such warrants. : 

Section 33-414(c) of the District of Columbia Code provides as 
follows: 

"(c) The judge or commissioner must, before issuing 

the warrant, examine on oath the complainant and any 

witnesses he may produce and require their affidavits or 

take their depositions in writing and cause them to be 

subscribed by the parties making them." (emphasis added) 

As ‘stated in the Court's opinion (Slip op. p. 2)s cei search warrant 
which resulted in the arrest of appellant and his subsequent conviction for 
violation of the narcotics laws was issued by the United States Commissioner 
for the District of Columbia on the basis of an affidavit sags by two law en- 
forcement officials, Agent Wilson and Detective Brewer. The principal 
facts recited in that affidavit concerned the alleged admis sion by a drug ad- 
dict, later identified as Lawrence Cowan, that he had that day purchased 
capsules of heroin from appellant and had been doing so daily for the past 
three months. Agent Wilson and Detective Brewer testified that on the 
night the warrant was issued, the informant, Cowan, was apprehended by 


them after he left appellant's apartment, and taken with them to the home 


of the United States Commissioner where the officers presented their 
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affidavit and obtained the search warrant. 

Both Agent Wilson and Detective Brewer further testified (Slip op. 
p. 2) that "the informant Cowan orally stated to the Commissioner under oath" 
that the statements attributed to him in the officers' affidavit were true, but 
that Cowan signed no written oath. 

We believe that the Commissioner, by accepting Cowan's sworn 
statements in support of the complaint for the warrant, but failing to obtain 
his written affidavit, violated the express instruction of Section 33-414(c), 
and that accordingly the warrant must be quashed as invalidly issued. 

1. There is, we submit, no question that the plain language of 


the statute was violated by the Commissioner, who was required to obtain 


in writing the affidavit of the complainant and any witnesses he may produce. 


Cowan was, clearly, produced as a witness and, as both officers testified, 


was verbally sworn to the truth of the statements made by the complainants. 
However, they testified that he signed no written statement, and an examina- 
tion of the search warrant and its supporting papers, as set out in the Joint 
Appendix, reveals no statement signed by Cowan nor even any notation or 
reference concerning him. 

2. In its opinion of July 14, 1960, the Court recognized that the 
Commissioner "did not take the affidavit on the deposition of Cowan" (Slip 
op. p. 3), but indicated that he would only.be required to do so "If 
the Commissioner did rely on Cowan's testimony before him..." 


However,, the Court concluded, “his failure to do so here was not fatal, 


moe 


for the Commissioner may not have relied upon whatever Cowan said." 

We submit that in so holding the Court missed Bomnletely the point 
of the statute. The very purpose of requiring the Ceaaeaoues to take the 
written affidavits of the complainant and any witnesses he may produce is to 
provide an unequivocal record of precisely what the Commissioner did rely 
on, and to eliminate the need for the sort of speculation in which the Court 
here found itself engaged. But, we believe, it is unnecessary to labor the 
point: The purpose of the statute is obvious and the tanguagelin which it 
expresses this purpose is clear and unequivocal. The Court itself has 
recognized that the Commissioner failed to satisfy this statutory directive 
and, indeed, devotes the latter part of its opinion to admonishing the law 
enforcement officials to comply with the statutory requirements of Section 
33-414 in the future, “particularly subparagraph (c)" (Slip op. p. 4) We 


fully agree that such compliance is essential, and for these reasons be- 


lieve that its failure in the present situation requires the quashing of the 


warrant as fatally defective. 

3. The issue presented by the Court's interpretation of Section 
33-414(c) is clearly an important one. If law enforcement officials are to 
be held to "compliance with the rules which circumscribe their authority" 
(Wrightson v. United States, 95 U.S. App. D.C. 390, 222 F. 24 556, 558), 
then this Court, with ultimate authority to interpret District of Columbia 
law, obviously should make clear just what these rules in fact are. The 


decision of July 14, 1960, we submit, leaves completely unclear whether 
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the statutory mandate means what it says, and opens a broad area of potential 
abuse. That decision itself recognizes this, in admonishing law enforcement 
officials to comply with the express terms of Section 33-414(c). However, it 
leaves the meaning of that provision unresolved by nevertheless countenancing 
a conceded violation of the statutory language solely on the basis of a specula- 
tion that the Commissioner did not "rely" on direct testimony of the very in- 
formant whose statements as recited in the officers' affidavit provided the 
principal ground for issuance of the warrant. We believe that the confusion 
thus engendered in the administration of this important procedure, which is 
constantly employed in the District of Columbia, should be resolved, and 

that the plein language of the statute should be enforced. The procedures 
governing the issuance of search warrants are "at the very heart of due 
process of law and, more directly, at the essence of the Fourth Amend- 


ment, "' Wrightson v.- United States, supra, and we respectfully submit that 


this Court has a fundamental responsibility to interpret those procedures 


and to ensure tha’ 


L Brief reference should also be made to-two other points raised by the ap- 
pellant in his principal brief, neither of which we believe was adequately dealt 
with by the decision of July 14, 1960. First, we argued at some length (Brief, 
pp. 12-23) that the police officers had no valid basis for applying for the search 
warrant, and particularly that they had made misstatements of fact in their 
application which misled the Commissioner into believing in the existence of 
probable cause for issuance of the warrant. Secondly, we pointed out (Brief 
pp. 23-25) that the officers by their own testimony established that they had 
failed to execute the search warrant in a lawful manner. While we have not 
abandoned these points, we have not stressed them here in view of the more 
fundamental importance under District of Columbia law of the question dis- 
cussed in the body of this Petition. 
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CONCLUSION 


For the foregoing reasons, it is respectfully requested that this 


Petition for a Rehearing en Banc be granted so that this Court may defini- 
tively interpret Section 33-414(c) of the District of Columbia Code. 
BERNARD KOTEEN 
ROBERT S. GREEN 
Koteen & Burt 
1000 Vermont Avenue, N. W. 
Washington 5, D. C. 


Attorneys for Appellant 
(appointed by this Court) 


CERTIFICATE OF COUNSEL 
The foregoing Petition for Rehearing is presented in good faith, 


and not for purposes of delay. 


s/ Robert S. Green | 
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Attorney Albert A. Stern present. 
McGARRAGHY, J. (Reporter-Bryholdt) Cert. filed. 


No.1,2: BAIL PIECE ISSUED. Clerk's Fee ous 00 paid and 
credited to U.S. 


No.2: Deft's. Consent to Transfer of case to the Southern 
District of New York, filed. 


Proceedings 
1958 
No.2: Case TRANSFERRED to the Southern District of New 
York pursuant to Rule 20, Rules of Criminal Procedure. 
MATTHEWS, J. 


No.2: Letter from Clerk, Southern District of New York 
acknowledging receipt of case, filed. 


No.1: CONSENT of DEFENDANT to transfer to the Southern 
District of New York, under Rule 20, Rules of Criminal 
Procedure, filed. 


No.2: Case RETURNED to the District of Columbia from the 
Southern District of New York at New York, N.Y. » pursuant 
to Rule 20, Rules of Criminal Procedure. 


No.1 - LOUISE McNEIL WARD: 

Case TRANSFERRED to the Southern District of New York, 
New York City, N.Y. pursuant to Rule 20, Rules of Criminal 
Procedure. 


No.1: Letter acknowledging receipt of case in the Southern 
District of New York, filed. 


No.2 - WILBUR U. WARD: 


ORAL MOTION of DEFENDANT to SET BOND HEARD and 
GRANTED; 
BOND SET by the Court at $10,000.00. 
Defendant REMANDED to the District of Columbia Jail; 
LETTS, J. (Reporter-Markwalter) Cert. filed. 


No.2: Warrant of Removal from the Southern District of 
New York, filed. 

Deft. COMMITTED to the District of Columbia Jail. 
Commitment issued. 


No.1: Letter dated 9-10-58 from the Southern District of 
New York enclosing photostatic copy of Judgment and Com- 
mitment in Cr. Case No. 156-312, filed. (Receipt acknowl- 
edged) (Case RETURNED under Rule 20 as to Count 2) 


No.2 - WILBUR U. WARD: 

ARRAIGNED, Plea NOT GUILTY entered; 
Defendant REMANDED to the District of Columbia Jail; 
Attorney not present. 
McGUIRE, J. (Reporter-Frye) Cert. filed. 


No.2 - WILBUR U. WARD: 

Defendant SURRENDERED by M.N. Robinson, Surety; 
SURETY EXONERATED. 
MATTHEWS, J. (Reporter-Byrholdt) 
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Ee ee 
Proceedings 
No.1 - LOUISE McNEIL WARD: 
M.N.ROBINSON, SURETY EXONERATED (Deft. sentenced in 
Southern District of New York) MATTHEWS, J. 


No.2 - WILBUR U. WARD: | 
APFEARANCE of James K. Hughes entered and filed. 


No.1- LOUISE McNEIL WARD: 
ORAL MOTION of GOVERNMENT for leave to dismiss 
Count 2 is by the Court GRANTED; 
DISMISSAL ENTERED as to COUNT 2; 
Defendant Discharged. 
HOLTZOFF, J. (Reporter-Nevitt) Cert. filed. 


No.2 - WILBUR U. WARD: 
MOTION of DEFENDANT to quash search warrant, filed. 
Cert. of Serv. 


No.2 - WILBUR U. WARD: 

MOTION of DEFENDANT to quash search warrant heard and 
DENIED. 

Attorney James K. Hughes present. 

HOLTZOFYF, J. (Reporter-Williamson) Cert. filed. 


No.2 - MOTION of DEFENDANT for a rehearing of Motion to 
Quash Warrant, filed. Cert. of Serv. 


AS OF NOV.25, 1958: 

No.2 - WILBUR U. WARD: 
MOTION of DEFENDANT for rehearing of motion to 
quash warrant heard and DENIED; 
Defendant REMANDED to the District of Columbia Jail; 
Attorney James K. Hughes present. 
HOLTZOFF, J. (Reporter -Nevitt) Cert. filed. 


No.2 - WILBUR U. WARD: 
Petition for Writ of Habeas Corpus ad Testificandum, filed. 
WRIT of HABEAS CORPUS ad TESTIFICANDUM ISSUED to 
U.S. Marshal for the District of Columbia, 

U.S. Marshal for the District of Kentucky and 

Dr. Kenneth W. Chapman, U.S. Public Service Hospital, 
Lexington, Kentucky, to produce the body of Louise McNeil 
Ward, TO TESTIFY in the above-entitled cause. 
SCHWEINHAUT, J. (Reporter-Copeland) 


No. 2:-WILBUR U. WARD: 

ORDER that Writ of Habeas Corpus Ad eee aeandan be 
served at Government Expense, filed. | 
SCHWEINHAUT, J. (N) 
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Date ‘Proceedings 
1959 ) 
Jan 12 No.2 - WILBUR U. WARD: 
Waiver of trial by jury, filed; 
HEARING BY THE COURT begun and CONCLUDED; 
FINDING: Guilty as indicted; 
Case is REFERRED to the Probation Officer of the 
Court; 
Defendant REMANDED to the District of Columbia Jail; 
Attorney James K. Hughes present. 
YOUNGDAHL, J. (Reporter-O'Neal) Cert. filed. 


No.2 - WILBUR U. WARD: 

SENTENCED to imprisonment for a period of ONE (1) YEAR 
to THREE (3) YEARS on Count one; SIX (6) YEARS on Count 
two; 

said sentence to run CONCURRENTLY with sentence im- 
posed on Count one. 

Attorney James K. Hughes present. 

YOUNGDAHL, J. (Reporter-O' Neal) 


No.2: AFFIDAVIT of DEFENDANT in support of application 
for leave to proceed on Appeal from Judgment without pre- 
payment of costs, filed. 


(Prepared by Deft.) 


No.2: Judgment & Commitment of 2-27-59, filed. 
YOUNGDAHL, J. 


No.2: Statement of counsel, James K. Hughes, filed. 


No. 2: APPLICATION of DEFENDANT for leave to proceed 
on appeal without prepayment of costs, GRANTED. 
YOUNGDAHL, J. (N) 

NOTICE OF APPEAL, filed. 


UNITED STATES COMMISSIONER 
District of 


RECORD OF PROCEEDINGS - MISCELLANEOUS 


Before JAMES F. SPLAIN, U.S. Court House, Wash. 1. » D.C. 
Name of Commissioner Address 


This form should be used to record proceedings for which 
Forms AO 100 and AO 101 are not adapted, such as application for 
search warrants, extradition proceedings, depositions in civil cases, 


5 ; 
proceedings for the release of poor convicts, references in civil or 
admiralty cases, attachments and subsequent hearings in internal 
revenue matters, proceedings to settle or certify nonpayment of 
seamen's wages, civil rights proceedings, detentions of witnesses on 
removal proceedings in connection with criminal proceedings, if not in- 
cluded in Form AO 100, etc. A separate page should be used for each 
proceeding, showing the title of the case, its nature, and the date and 
nature of each step taken. | 


Commissioner's 
Docket No. 5, Case No. 2448 


SEARCH 


211 Adams St. N.E. apt. 3 
vs. Washington DC 


Occupant: Wilbur Ward 


Violation — 
T. 26 U.S. Code 
Section 4704a 


ee Ne ee le lee er a 


Date 
1958 


Jan. 28 Search Warrant issued to Fred E. Wilson, Federal Narcotic 
11:35 pm Agent or Any Other Officer Authorized to Serve Same upon 
the formal written application (affidavits) of Fred E. Wilson, 
Federal Narcotic Agent. | 
Search Warrant returned by Fred E. Wilson, Federal 
Narcotic Agent. | 
Seizure on return attached hereto. 
Papers sent to District Court. 
(See Case No. 2449) 


| Filed September 28, 1959] 
United States of America 

v 
Wilbur Ward @ Billy Bumps ) 
BEFORE James F. Splain, U.S. Court House, Washington, D.C. 
The undersigned being duly sworn desposes and says: 


) : 
) AFFIDAVIT FOR 
) SEARCH WARRANT 
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That he is positive that on the premises known as 211 Adams 
St., N.E. Apartment #3, Washington in the District of Columbia there 
is now being concealed certain property, namely heroin, syringes, 
tourniquets, cookers, and paraphernalia used in the preparation of heroin 
for retail. Any other paraphernalia used in the preparation and dis- 
pensation of heroin and any other narcotic drugs. Any other narcotic 
drugs illegaly held. The facts to sustain this are set forth in the affi- 
davit attached hereto and made a part hereof. 
which are in violation of U.S. Code, Title 26, Section 4704a and which 
are being held illegally. 

And that the facts tending to establish the foregoing grounds for 
issuance of a Search Warrant are as follows: See the affidavit attached 
hereto and made a part hereof. 


/s/ Fred E. Wilson 
Fred E. Wilson, Narcotic Agent 


Sworn to before me, and subscribed in my presence, January 28, 
1958 


/s/ James F. Splain 


James F. Splain 
United States Commissioner 


Washington, D. C. 
January 28, 1958 
Application for Search Warrant from United States Commissioner 
James F. Splain for the premises of 211 Adams St. , N.E., Wash. , 
D.C., (Apartment #3). 
Information was received from a reliable confidential source 
and the following facts are made known. 
| This source has been purchasing narcotics at the rate of forty 
(40) capsules a day at $1.50 per capsules from occupants of 211 Adams 
St., N.E., Apartment #3 for the past three months. The telephone 
number’is DEcatur 2-5791. The informant placed a call to the above 
number on this date and made arrangements for a sale of narcotics for 


7 
about 9:00 PM - January 28, 1958. The source of information pur- 
chased forty (40) capsules of heroin for $59.00 from WILBUR WARD 
alias "BILLY BUMPS". WARD took a bottle from his pocket and 
counted out forty capsules of heroin and gave it to the informant. The 
informant states that WARD had a large quantity of capsules of heroin 
left in this bottle. | 

The informant was observed by Detectives J .R. Pannetta, Irvin 
I. Brewer & Narcotic Agents V. Lozowicki & Fred E. Wilson enter 
the premises of 211 Adams St. , N.E. » about 9:20 P. M. on January 28, 
1958 and come out at 9:25 PM and get into a 1952 Pontiac Sedan. 

The informant is positive that WILBUR WARD has a cache of 
narcotic drugs secreted at 211 Adams St., N.E. , Apartment #3, 
Washington, D.C. 

I, Fred E. Wilson, U.S. Narcotic Agent & oh , Irwin I. 
Brewer of the Metropolitan Police Department interviewed the infor- 
mant and having reliable information and personal knowledge of the 
narcotic activities of WILBUR WARD from other reliable sources and 
observation of the premises of 211 Adams St., N.E. ; believe there are 
other narcotics secreted on the premises. 

Subscribed and sworn to me this 28th day of January 1958. 


/s/ James F. Splain 
U.S. Commissioner 


/s/ Fred E. Wilson /s/ Irwin 1. Brewer 
U.S. Narcotic Agent Pct. , Det., MPDNS 


On January 16, 1958 Agents Lozowicki & Wilson observed Daniel Gate- 
wood alias "Cabbage" a known narcotic violator and convicted drug 
peddler enter 211 Adams St., N.E. & leave the house with Wilbur 
Ward & go to 7th & T Sts., N.W., where he left the car. 

Reginald Greenleaf was, a known & convicted drug addict, was also 
observed by these Agents on Jan. , 23, 1958 come out of WARD'S house, 
with WARD, and leave the area in Wards car. 


a 
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SEARCH WARRANT 

To Fred E. Wilson, Fed. Narcotic Agent or Any Other Officer 
Authorized to Serve Same. 

Affidavit having been made before me by Narcotic Agent Fred 
E. Wilson that he is positive that on the premises known as 211 Adams 
St. N.E. Apartment #3, Washington in the District of Columbia there 
is now being concealed certain property namely Heroin, Syringes, 
Tourniquets, Cookers and paraphernalia used in the preparation of 
Heroin for retail. Any other paraphernalia used in the preparation 
and dispensation of Heroin and any other narcotic drugs. Any other 
narcotic drugs illegally held. 
which are in violation of U.S.C. Title 26, Section 4704 (a) and which 
are being held illegally. 
and as I am satisfied that there is probable cause to believe that the 
property so described is being concealed on the premises above des- 
cribed and that the foregoing grounds for application for issuance of 
the search warrant exist. 

You are hereby commanded to search forthwith the place named 


for the property specified, serving this warrant and making the search 


at any time in the day or night and if the property be found there to 
seize it, leaving a copy of this warrant and a receipt for the property 
taken, and prepare a written inventory of the property seized and 
return this warrant and bring the property before me within ten days 
of this date, as required by law. 

Dated this 28 day of January, 1958 


/s/ James F. Splain 
James F. Splain, 
United States Commissioner 


[ Filed May 19, 1958] 
INDICTMENT 
The Grand Jury charges: 
On or about January 29, 1958, within the District of Columbia , 
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Louise McNeil Ward and Wilbur U. Ward purchased, sold, dispensed 
and distributed, not in the original stamped package and not from the 
original stamped package, a narcotic drug, that is, one envelope con- 
taining a mixture totaling about 77.0 grains of heroin hydrochloride, 
quinine hydrochloride and confectioners sugar; one glassine bag con- 
taining a mixture totaling about 120.5 grains of heroin hydrochloride, 
quinine hydrochloride and confectioners sugar; sixty-seven capsules 
containing a mixture totaling about 80.0 grains of heroin hydrochloride, 
quinine hydrochloride and confectioners sugar; three hundred forty- 
eight capsules containing a mixture totaling about 361 .5 grains of 
heroin hydrochloride, quinine hydrochloride and confectioners sugar; 
forty-six tablets containing 5.0 milligrams (each tablet) of Methadon 
hydrochloride; thirty-three tablets containing 5.0 milligrams (each 
tablet) of Demerol hydrochloride. 
SECOND COUNT: 

On or about January 29, 1958, within the District of Columbia, 
Louise McNeil Ward and Wilbur U. Ward facilitated the concealment 
and sale of a narcotic drug, that is, one envelope containing a mixture 
totaling about 77.0 grains of heroin hydrochloride, quinine hydrochloride 
and confectioners sugar; one glassine bag containing a mixture totaling 
about 120.5 grains of heroin hydrochloride, quinine hydrochloride and 
confectioners sugar; sixty-seven capsules containing a mixture totaling 
about 80.0 grains of heroin hydrochloride, quinine hydrochloride and 
confectioners sugar; three hundred forty-eight capsules containing a 


mixture totaling about 361.5 grains of heroin hydrochloride, quinine 


hydrochloride and confectioners sugar; forty-six tablets containing 5.0 
milligrams (each tablet) of Methadon hydrochloride; thirty-three tablets 
containing 5.0 milligrams (each tablet) of Demerol hydrochloride, after 
the said narcotic drug had been imported, with the knowledge of Louise 
McNeil Ward and Wilbur U. Ward, into the United States contrary to 
law. This is the same narcotic drug which is mentioned in the first 
count of this indictment. /s/ Oliver Gasch_ 


A BRUE BILL: Attorney of the United States in 
* ¥* Foreman. and for the District of Columbia 


10 
| Filed September 12, 1958] 
PLEA OF DEFENDANT 

On this 12th day of Sept. , 1958, the defendant Wilbur U. Ward, 
appearing in proper person and without counsel, being arraigned in 
open Court upon the indictment, the substance of the charge being stated 
to him, pleads not guilty thereto. 

The defendant is remanded to the District Jail. 

By direction of 


MATTHEW F. McGUIRE 
Presiding Judge 
Criminal Court #1 


Enesent. HARRY M. HULL, Clerk 
United States Attorney By 


By Victor Caputy Deputy Clerk 
Asst. U.S. Attorney 
AR ACO 


[ Filed October 28, 1959] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
November 7, 1958 
The above-entitled cause came on before the HONORABLE 
ALEXANDER HOLTZOFF, a U. S. District Judge, for a motion to 
quash search warrant. 
APPEARANCES: 
ARTHUR MC LAUGHLIN, ESQ. 
for the Government 
JAMES K. HUGHES, ESQ. 


for the Defendant 
* 
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WILBUR U. WARD 
CROSS EXAMINATION 
BY MR. McLAUGHLIN: 
* * 
Q. You are the same Wilbur Ward who in 1937 was convicted of 


* shee 


robbery? A. That's correct. 
Q. You are the same Wilbur Ward who in '46 was convicted of 


forgery? A. Correct. 
Q. '48 convicted of petit larceny? A. That's orcs 


Q. Convicted of petit larceny in 1950? A. That's correct. 
Q. Also in 1954 you were convicted of petit tancensee 


A. That's correct. 


ae *x 


FRED L. WILSON 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 
* * * * 


10 Q. In what capacity are you employed by the Federal Bureau 


of Narcotics? A. Iama narcotic agent. 
Q. Inany particular district? A. Washington, D.C. 
Q. Were you so employed on January 29, 1958? A. Yes, sir. 
Q. Now, on that day of January 29 of '58 did you have occasion 
to go to 211 Adams Street, Northeast, in the District of Columbia ? 
A. Yes, sir. | 
Q. And who did you go to those premises with? A. Detective 
John Panetta and Erwin Brewer of the Metropolitan Police Department, 
and Detective Vincent Lozowicki -- L-0-z-0-w-i-c-k-i. 
Q. And what time would you say you arrived at that address ? 
A. About 12:05 a.m. : 
Q. Did you have anything in your possession at that time in 
regard to that address? A. Yes, sir. | 
Q. What did you have? A. A search warrant. 
Q. Now, did there come a time when you entered those 
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premises 211 Adams Street, Northeast, Washington, D.C.? A. Yes, 
sir. 

Q. Just tell us, if you will, under what circumstances you 
entered those premises? A. We entered 211 Adams Street from the 
street into an apartment house. There were no hall lights in the 

apartment house and Detective Panetta and I went to Apartment Num- 
ber 3, using a flash light, which is ona landing. Detective Panetta 
knocked on the door and the door was opened. 

Q. Who was the door opened by, if you know? A. By Wilbur 
Ward. 

Q. By the defendant himself? A. Yes, sir. 

Q. How was the defendant dressed? A. He had only his shorts 
and an undershirt on. 

Q. Now, at the time the door was opened by the defendant did 
you Say anything to him? A. Detective Panetta made a statement to 
him. I then stepped into the apartment with my credentials anda 
search warrant and identified myself. 

12 Q. All right. What did you say to him, to the defendant ? 
A. I told himthat my name was Fred Wilson, an agent of the U.S. 
Treasury Department, and I had a search warrant for his apartment. 

Q. Now, did you break any chains or anything on that door to 
get into those premises? A. No, sir. 

Q. Was there breaking of any kind on that night to gain entrance 
to these premises? A. No, sir. 

Q. Did you search the premises? A. Yes, sir. 

Q. And was any contraband found in those premises? 

A. Yes, sir. 

Q. And that contraband was what? A. Heroin hydrochloride, 
narcotic. 

Q. Do you recall how much? A. My recollection is it was 
almost two ounces. 

THE COURT: Two ounces means it would fill how many cap- 
sules ? 
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THE WITNESS: Approximately eight hundred. i 

BY MR. McLAUGHLIN: : 

Q. Now, after the search of those premises was there an in- 

ventory made? A. Yes, sir. | 

Q. Of the property taken from those premises? A. Yes, sir. 

Q. And was a copy of the search warrant and the inventory 
left with the defendant? A. Yes, sir. : 

* * * x 

[ Filed September 28, 1959] ! 
1 Washington, D. Cc 
Monday, January 12, 1959 

This case came on for trial before Judge LUTHER W. YOUNG- 
DAHL at 10 a.m. today. | 

* a * ~ | 

JOHN R. PINETTA 
DIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

* * td * 

Q. And you are a member of the Metropolitan Police Depart- 
ment? A. Yes, sir. | 


Q. And attached to any particular detail or squad? A. The 
Narcotics Squad. | 


Q. Were you assigned on January 29, of 1958? A . Iwas, sir. 
Q. Now, Officer Pinetta, did you have occasion to go to 211 
Adams Street, Northeast, in the District of Columbia ? A. Yes, I did. 
Q. On January 29, 1958? A. Yes, sir. | 
Q. And who went to those premises with you 2 A. Agent Wilson 
of the Federal Bureau of Narcotics, and Agent Lozowicki of the Federal 
Bureau of Narcotics, and Officer Brewer of the Metropolitan Police. 
Q. And what time did you start or go to those premises ? 
A. We arrived there at approximately 12:05 a.m. | 
Q. On January 29th? A. On January 29th. 
Q. At the time you arrived at those premises, did you or 
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Agent Wilson have anything in your possession? A. A search warrant 
forthe premises. 
Q. For the premises? A. Yes, sir. 
Q. And did there come a time when you did approach or enter 


those premises? A. Yes, sir. 


Q. And approximately what time would you say that was ? 
A. That was approximately 12:05. 

Q. When I say "premises," I mean 211 Adams Street, North- 
east, District of Columbia. A. Yes, sir; it is the apartment. 

THE COURT: That is 12:05 a.m. ? 

THE WITNESS: 12:05 a.m. 

BY MR. McLAUGHLIN: 

Q. Just tell us, now, as you approached that dwelling, what did 
you do or what happened? A. When we approached the premises 211 
Adams, Officer Brewer was assigned to wait outside the front of the 


building, Agent Lozowicki was|assigned to the rear of the building, 


Agent Wilson and myself walked up the stairs to the apartment of the 
defendant. I knocked on the door. 
| The defendant opened the door and I announced that I was a 
police officer. I had my badge in my hand. And at that time Agent 
Wilson stepped in and identified himself and told the defendant that we 
had a search warrant for the premises. 

* ak * * 

Q. After you entered those premises, did you make any search 

of the premises? A. Yes, we did. In the dinette of the premi- 
ses, on the table, was some white powder; some paraphernalia, a 
cooker, a hypodermic syringe, were lying on the table. 

A further search of the premises, under the housing of the 
refrigerator, by removing the bottom part of the refrigerator, I found 
a large quantity of narcotics and paraphernalia. 


(Glassine bag was marked for identifica- 
tion as Government Exhibit No. 1.) 


Q. I will show you Government's Exhibit marked for identifica- 
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tion No. 1. Showing you Government's Exhibit for identification No. 1, 
I will ask you if you can identify that, Officer. A. Yes, sir. 

Q. You identify Government Exhibit marked toe identification 
No. 1 as what ? : 

MR. HUGHES: If Your Honor please, to save a continnGus ob- 
jection, we object, of course, to the identification of evidence on the 
grounds it was an illegal search and seizure. 3 

THE COURT: I understand. The record may indicate that, as 
I understand from what you indicated to the Court in chambers, that 
your sole defense in this case is going to be an illegal search and 
seizure. | 

MR. HUGHES: That is right, Your Honor. 

* ae * 

BY MR. McLAUGHLIN: 

Q. Showing you Government Exhibit marked for identification 
No. 1, Officer, I ask you what it is. Can you identify it? A. This 
is a glassine bag. I can identify it by my initials, J .R. P. This was 
found in the housing of the refrigerator by me. | 

Q. And what did it contain at the time that you recovered it? 
A. It contained a white powder. 

Q. And that was in premises 211 Adams Street, Northeast ? 
A. Yes, sir. : 

Q. In the District of Columbia? A. Yes, sir. 

Q. Now what did you do with Government Exhibit marked for 
identification No. 1, after recovering it in those premises? A.I 
turned it over to Agent Lozowicki, of the Federal Bureau of Narcotics, 
and he kept it in his possession. ! 


(Envelope containing capsules was marked 
for identification as Government Exhibit 
No. 2.) 


* * * ae 


13 Q. You identify Government Exhibit marked for identification 


No. 2 as what? A. Asa white envelope containing another white 
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envelope containing capsules containing a white powder. And I identify 
this by my initials, J.R.P. 
Q. And were they recovered by you in those premises? 
A. Yes, they were. 

Q. Can you recall where in those premises 211 Adams Street, 
Northeast you recovered Government Exhibit marked for identification 
No. 2? A. In the housing of the refrigerator in the kitchen. 

Q. Did it have any government stamps of any kind on it at the 


time you recovered it? A. No, sir; it was just like this. 


Q. Referring back to Government Exhibit marked for identifi- 
cation No. 1, did that have any Government stamps on it at the time 
that you recovered it in those premises? A. No, sir. 


(Bottle containing tablets was 
marked for identification as Gov- 
ernment Exhibit No. 3.) 


Q. Showing you Government Exhibit marked for identification 

No. 3, I ask you if you can identify that. A. I identify these by my 
14 initials. 

Q. You identify Government Exhibit marked for identification 
No. 3as what? A. These tablets are a demerol and dolofin of the 
type used in the medical profession. These were found in the housing 
of the refrigerator by myself. 

Q. Did the defendant have any prescription for those tablets? 
A. It was in this bottle, and it contained no label. 

Q. After you recovered Government Exhibit marked for 
identification No. 3 in those premises, who in turn did you turn it 
over to? A. To Agent Lozowicki. 

Q. And Government Exhibit 2, who did you turn that over to? 
A. Agent Lozowicki. 


(Brown property envelope and con- 
tents marked for identification as 
Government Exhibit No. 4.) 


Q. Showing you Government Exhibit for identification No. 4, 
showing you the contents of Government Exhibit marked for 
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identification No. 4, Officer, I will ask you if you can identify them. 
A. I identify these by my initials that I placed on this silver foil and 
on the bottom of this box. : 

Q. Were they recovered by you in those premises? A. They 

15 were found by Agent Lozowicki and myself. I was standing 

alongside of him. They were found on the dinette table in the dinette. 

Q. When you say the dinette table in the dinette, where was 
Mrs. Ward in reference to that particular table? A. ‘She was in the 
front room. This is an apartment house and this was apartment No. 3 
on the second floor front. She was in the front room. : As you step 
into the door, to the left is the front room, to the right is the dinette, 
and then a bath, a bedroom, anda kitchen. And the dinette is adjacent 
to the kitchen. You pass a little hall and into the = room. She 
was seated in the living room. : 

Q. Were those onthe table? A. These were on the table, 
exposed. 

Q. And what is Government Exhibit marked for identification 
No. 4? A. These were commonly known as "works." These are the 


| 
tools used in the preparation of injecting heroin into the veins. This 
is an ordinary metal bottle top cooker. That is, it has a piece of wire 
wound around it. And inside they usually have a little wad of cotton. 


They have a hypodermic syringe, and the needle. By inserting 
the needle on the end of the syringe, they then place it’ into this cooker, 
after the liquid has been cooked and the powder has been dissolved. 
They set it into this little wad of cotton. The cotton is supposed to take 

16 the impurities out when they draw the liquid Bs the syringe 
before injecting it. | 

Q. Now, Officer, you have been on the Narcotic Squad for how 
long a period of time? A. Six and a half years. : 

Q. And during that time how many arrests would you say you 
have made in narcotic cases? A. Oh, a rough = around four 
or five hundred. : 

Q. Are you familiar with how they inject narcotics into their 


18 


person? A. Yes, Iam. 
Q. From your examination of Government Exhibit marked for 


identification No. 4, Officer, can you tell us whether or not in your 
opinion on January the 29th of 1958 they were recently used? A. It 


appeared that way to me, from the cooker, which has a crusting of 
black, which comes from the heating of the mash. And that stuff at 
the time was a little loose, as you can indicate on this paper as we 
wrapped it. 

ae * 

CROSS EXAMINATION 

BY MR. HUGHES: 

Q. Mr. Panetta, were you in the presence of Agent Wilson 
when application was made for the search warrant? A. Yes, sir. 

Q. At that time was the informant with you? A. Yes, sir. 

Q. Did the informant in your presence sign an affidavit before 
the United States Commissioner? A. No, sir. 

Q. Was he asked to, sir? A. He swore verbally. 

Q. Is that fact set forth in the affidavit? A. No, sir. 

Q. Iwill ask you for the name of the informant. 

MR. McLAUGHLIN: I don't believe that is admissible, unless 
my friend can show certain reasons. 

THE COURT: How does that go to the legality of the search 
warrant ? 

MR. HUGHES: I think it is germane, Your Honor, in that if 

the informant were present, he having the information which is 
set forth in the affidavit, that he is the proper person to swear to the 
affidavit. That being so, and the search warrant being issued on infor- 
mation-- 

THE COURT: That wouldn't make the affidavit illegal because 
he didn't swear to it. 

MR. HUGHES: Well, the identity of the informer. 

THE COURT: He might have sworn to it, if it were necessary. 

MR. HUGHES: I say that it is the best evidence for the issuance 
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of the warrant, the person who possesses the facts, 

THE COURT: Well, I don't think so. 

MR. HUGHES: Your Honor rules that I am not entitled to that? 

THE COURT: Are you ina position to give the name of the 
informer ? 

THE WITNESS: I don't think it would hurt anything at this time. 

THE COURT: All right; go ahead. 

THE WITNESS: All I have is the nickname. 

THE COURT: All right; go ahead. 

THE WITNESS: Bunky. 

BY MR. HUGHES: | 

Q. Monkey? -- M-o-n-k-e-y? A. Bunky. | 

Q. How long had you known Bunky? A. I have known of him, 
off and on, for about two years. | 

Q. But you don't know his name? A. I can't think of it right 
now. I have it in the record. | 

Q. Do you know his address? A. I knew where he used to 
live. He doesn't live there any more. : 

Q. Is he here today? A. No. 

ok * * * 

Q. At what time did you say you arrived at 211 Adams Street ? 
A. It was about 12:05 a.m. when we entered. : 

Q. That was on the 29th? A. That is nem ~- 12:05 a.m. 
shortly after midnight. 

Q. On which floor of these premises is the apartment located 
A. On the second floor. 

Q. Now as you walk up the steps leading to the second floor of 

20 these premises, is there a light at the head of the steps? 

A. There was no light on at that time. 

Q. And who was the first one to enter the soley Jef 
stepped into the door. 

Q. Is there a chain attached to the door leading into those 
premises? A. I don't know, sir. 


20 
THE COURT: Was there when you stepped in? 
THE WITNESS: No, there was no chain attached. He opened 
the door wide. 


* a * 


REDIRECT EXAMINATION 
BY MR. McLAUGHLIN: 
Q. Officer, did you at any time in entering those premises use 
force of any kind, on anyone? A. No, sir. 


Q. Did you use force of any kind on any door in gaining entrance 
21 to that place? A. No, sir. 

Q. Was it necessary for you or Officer Wilson in your presence 
to use force to get into those premises? A. No, sir. 

Q. And did you break any chain or any abutment of the door or 
door jamb in order to get into those premises? A. No, sir. He 
opened the door wide. 

Q. And at the time that the defendant opened the door » did you 
identify yourself? A. Yes, sir; I had my badge in my hand. 

: Q. And you identified yourself as who? A. Officer Panetta of 
the Narcotic Squad. 

Q. Do you know of your own personal knowledge whether the 
defendant knew you prior to that time? A. Yes, sir. 

Q. Did the defendant know you? A. Yes, sir. 

Q. Did he know you as a member of the Metropolitan Police 
Department? A. Yes, sir. 

Q. And as a member of the Metropolitan Police Department 
assigned to the Narcotic Squad? A. Yes, sir. 

* * ak 

FRED EARL WILSON 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 
* * * x 
Q. And you are employed where? A. By the United States 
Treasury Department as a narcotic agent. 


| 
21 : 
Q. And where does your employment take you? A. Washing- 
ton, D.C. 
Q. Were you so employed on January the 29th of 1958? 


A. Yes, sir. : 
Q. On that particular date of January the 29th of 1958 did you 
secure a search warrant for premises 511 Adams Street, Northeast, 
25 in the District of Columbia? A. I believe it was 211 Adams 
Street. | 
Q. 211 Adams. A. Yes, sir. ! 
Q. And after securing that search warrant for those premises, 


did you go to those premises? A. Yes, sir. 
Q. And who did you go to those premises with? A. Detective 
John Panetta of the Metropolitan Police Department, Detective Irwin 
Brewer of the Metropolitan Police Department, and arent Lozowicki 
of my office. 
Q. And what time would you say you arrived at those premises 
211 Adams Street? A. It was shortly after midnight | on January 29th. 
Q. And did you have a search warrant with you at that time ? 
A. Yes, sir. ! 
Q. And did there come a time when you went i in those premises ? 
A. Yes, sir. | 
Q. Just tell us, if you will, under what circumstances you 
entered those premises. A. Detective Panetta and I went through the 
front door into the hallway, and come up a flight of stairs. There were 
not any lights in the hallway. When we got to the top of the steps, I 
26 leaned against the wall, which was on the door side. Detective 
Panetta says "Police," and he had his badge in his hand. AndI 
stepped into the room and identified myself and told them that I had a 
search warrant for the premises. | 
Q. And who did you identify yourself to? A. Wilbur Ward. 
Q. How was Wilbur Ward dressed at that time? A. He had on 
a T shirt and, as I recall it, a pair of blue undershorts, and I think 
a pair of socks. 
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Q. You say you identified yourself to the defendant Wilbur 
Ward. What did you say to him? A. I told him that my name was 
Fred Wilson, that I was an agent for the Treasury Department, and I 
had a search warrant for the apartment. 

Q. Did he say anything when you saidthat? A. He told us to 
come on in. 

Q. Then did you and Officer Panetta go in those premises? 
A. Yes, sir. 

Q. Now was the defendant Wilbur Ward placed under arrest 
in those premises? A. Yes, sir. 

Q. And were you present when Officer Panetta found Govern- 
ment Exhibit 1, 2, 3, inthose premises? A. Yes, sir. 

27 Q. And after Officer Panetta recovered Government Exhibits 
1, 2, 3 in those premises, did you have any conversation with the de- 
f endant Wilbur Ward as to those exhibits found in those premises ? 

A. Yes, sir. 

bd * *x oe 

Q. Did he admit ownership of those exhibits? A. Yes, sir. 
He said the narcotics that were found on the table were for his own 
use, and that his wife at that time was not supposed to be using any- 
thing; that everything was his. 


28 Q. Now, Agent Wilson, did you at any time use any force to 


enter those premises, 211 Adams Street? A. No, sir. 

Q. Did you at any time push in the door or break any chain on 
the door? A. No, sir. 

Q. Did any police officer , Officer Panetta or anyone else, in 
your presence use any force toienter those premises? A. No, sir. 

Q. To break any chain on the door? A. No, sir. 

Q. Or break any door jambs in order to gain those premises ? 
A. No, sir. 

MR. McLAUGHLIN: That is all I have. 
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CROSS EXAMINATION 

BY MR. HUGHES: | 

Q. Officer Wilson, you made application for search warrant 
for these premises on the 28th of January, did you not, sir? A. Yes, 
sir. | 

Q. The day before you went there? A. Yes, sir. 

Q. And prior to going to the Commissioner's office, did you 


29 have in your possession, sir, this piece of paper, this one? 


A. Yes, sir. 

Q. That is the affidavit. You had this in your possession be- 
fore you went to the Commissioner's office ? A. Yes, sir. I typed it 
up. : 

Q. Where? A. Over inthe Internal Revenue Building where 
my office is located. : 

Q. And at that time I take it that your informant was with you, 
was he? A. When I typed it up? 

Q. Yes. A. Yes, sir. 

Q. And your informant went to the United States Commissioner's 
office with you? A. Yes, sir. 

Q. Did he ever sign an affidavit? A. No, sir. 

Q. You are the one who made application for it? A. Yes, sir. 

Q. And you made application for the search warrant on the 
strength of information which you had received from your informant ? 
A. Yes, sir. : 

30 Q. And did I understand you to say, sir, that you told the de- 
fendant, after he was placed under arrest, that it was necessary for 
you to arrest everyone in the premises? A. Yes, sir. 

Q. Was Reginald Greenfield arrested? A. Yes, sir. 

Q. Was he charged? A. Yes, sir. | 

Q. Did your informant swear to an affidavit before the United 
States Commissioner? A. No, sir. ! 

Q. What is the informant's name ? 

MR. McLAUGHLIN: Go ahead and tell him. 
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THE WITNESS: Lawrence Cowan. 
BY MR. HUGHES: 
Q. Where does he live? A. I haven't any idea now, sir. 
Q. How long prior to the 28th of January had you known him? 


A. Cowan? 

Q. Yes. A. I had known him I guess about six months or a 
year. : 

Q. Had you received information from him before? A. No, 
sir; I had never received information from him. 

Q. Icall your attention to this, which is in the second para- 

graph of the affidavit: 

"Information was received from a reliable, confiden- 
tial source. The following are made known." 

You are the one who signed that affidavit, are you not, sir? 

A. There were two informants. Which one are you talking about ? 

Q. According to your application, there is only one set forth 
(indicating to witness). A. "This source"-- 

Q. That means an individual, doesn't it, "this source"? 

A. This source was not-- 

MR. McLAUGHLIN: Don't get into a conversation, now. 

THE WITNESS: This man, the information from where the in- 
formant stated was the place to call, was given by Cowan. The infor- 
mation prior, that I had received prior to that, was received from 
another informant. 

BY MR. HUGHES: 

Q. There is nothing in the affidavit that says that you received 
information prior to receiving information about the phone call, is 
there? A. No, sir. 

Q. Is it or is it not true that the only facts made known to the 
Commissioner at the time of the issuance of this search warrant was 

32 ‘that affidavit? A. It is my recollection that I conferred with 
Assistant United States Attorney Smithson, and he instructed me to 
proceed with this information. 
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Q. SoI repeat my original question, sir. The only information 
before the United States Commissioner at the time he executed this 
search warrant was this affidavit which had been approved by the 
Assistant United States Attorney? A. Yes, sir. ! 

Q. And I take it from your testimony, sir, you only had one 
informant with you at the time the search warrant was obtained. 
A. Yes, sir. : 

THE COURT: We will take a recess, ten minutes. 

(Following brief recess:) 

BY MR. HUGHES: | 

Q. Agent Wilson, I see there are two paragraphs which have 
been added after you signed your name to that application. Were they 
put on there after you had signed it? A. No, sir. They were put on 
after I could confer with Mr. Smithson. i 

Q. After you had conferred with Mr. Smithson, those two addi- 
tional paragraphs were added? Is that right? A. Yes, sir. 

Q. And that was prior to your going to the iia States Com- 

missioner? A. Yes, sir. 

Q. Mr. Wilson, I take it from your Seek that the first per- 
son in the apartment was Detective Panetta. A. No, sir. 


Q. Who was the first person in the apartment ? A. Iwas the 


first person. 

Q. Now is it not a fact, sir, that you identified yourself inside 
of the apartment? A. I stepped into the framing of the doorway. Ward 
had opened the door. I stepped in front of Panetta, into the framing of 
the doorway, right on the threshold. | 

Q. I will ask you whether you did not testify, i in answer to a 
question at the time by Mr. McLaughlin: 

"T identified myself inside the aon ae I told the defendant 

I had a search warrant for the apartment. : 


A. Iwas inthe doorway. I could have been inside of the apartment 
or outside the apartment. I hadn't entered the apartment. In other 
words, I hadn't walked into it like I was going in to watch television or 
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anything. I had walked into the doorway. I may have been just slightly 
inside of it. But Ward was still standing holding onto the door handle. 
So I wasn't far into the apartment. 

Q. Is it not a fact that when you testified in connection with 

34 this case before Judge Holtzoff that you testified that you did not 

identify yourself until you were in the apartment? A. I considered 
Myself in the apartment when I am on the threshold. I was in the 
doorway of the apartment. The door was not fully open. I could say 
that I was in the apartment, or on the threshold of the apartment. 

Q. Did you so testify before Judge Holtzoff, sir? A. That 
is my explanation of where I was in the apartment. 

Q. I would like an answer, and then you can give an explana- 
tion, if I may. 

THE COURT: I think he has explained. 

* * bd 

REDIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

Q. Officer Wilson, in regards to these premises, 211 Adams 
Street, Northeast, prior to January the 29th had you received certain 


information from other police sources as to narcotics being trafficked 


in those premises? A. Yes, sir. 

36 : Q. And prior to January the 29th of 1958, had you yourself 
received information from a source that there was a traffic of narcotics 
in those premises? A. Yes, sir. 


Q. Now in regards to the name of the informer who you men- 
tioned here, what was that name? A. Lawrence Cowan. 

Q. Cowan? A. Yes, sir. 

Q. Now prior to January the 29th of 1958, and prior to the time 
of applying for the search warrant, did you have occasion to have 211 
Adams Street, Northeast under observation? A. Yes, sir. 

Q. And when was that? A. I believe the first observation was 
on January the 15th of 1958. 

Q. And did you have an observation after that? A. Yes, sir. 
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Q. And when was that? Can you recall? A. January 18th of 


1958. 
Q. Now on that occasion, I believe January the 18th of 1958, 
did you see this informant? A. Yes, sir. | 
Q. And that informer's name, again, was what ? A. DidI see 
which informant, Mr. McLaughlin ? 
Q. The one who went in those premises. 
I will withdraw that. 
Prior to January 29th of 1958, did you have an occasion to 
arrest anyone coming from those premises? A. Yes, sir. 
Q. And when was that, prior to January the 29th? A. I be- 
lieve it was on January the 15th. 
Q. And who did you arrest coming out of we premises on that 
date? A. Daniel Gatewood. i 
Q. And did you arrest anyone else after that cate coming out 
of those premises? A. Yes, sir. 
Q. Who did you arrest after that date? A. Lawrence Cowan. 
Q. Now when did you arrest Lawrence Cowan coming out of 
those premises? A. On January the 28th. ! 
Q. The 28th, of 1958? A. Yes, sir. 
Q. Did you have those premises under observation before you 
placed this Cowan under arrest? A. Yes, sir. 
Q. And did you see him enter those premises? A. Yes, sir. 
38 Q. And what time would you say that you saw him enter the 
premises, day or night? A. According to my recollection, it was 
shortly after nine p.m. | 
Q. Had you known him prior to that time? A. Yes, sir. 
Q. Had you known him to be a drug addict or a a trafficker in 
drugs? A. Yes, sir. 
Q. How long did you stay in those premises on eS the 28th? 
MR. HUGHES: He didn't testify he was there on the 28th. 
BY MR. McLAUGHLIN: : 
Q. Wasn't it the 28th when you saw him go in? A. Yes, sir. 
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Q. How long did he remain in those premises after he entered, 
on January 28th? A. About 20 minutes. 

Q. And did you observe him come out of those premises? 
A. Yes, sir. 

Q. And when he came out of those premises, did you place 
him under arrest? A. We followed him. 

Q. Where did you follow himto? A. To 14th and Chapin 
Street, Northwest. 

Q. And was he under your observation all the time from the 
time he left those premises? A. Yes, sir. 

Q. And then did you apprehend him at that time? A. Yes, sir. 

Q. And was a search made of him at that time? A. When he 
got out of the automobile, he saw Officer Brewer, and he started to 
move away from the automobile. And we stopped him, and we saw him 
throw this tissue. And he denied that it was his. 

Q. You saw him throw the tissue? A. Yes, sir. 

Q. Where did he throw it? A. He threw it back up in some 
hedges, like. 

Q. And was that tissue recovered by you or someone in your-- 
A. Yes, sir. I don't recall who it was recovered by; but it was re- 
covered. 

Q. And what did the tissue contain? A. Forty capsules of 
heroin. 

Q. Is that the same informer, Cowan, that you brought before 
the Commissioner the next day? A. Yes, sir. 

Q. On January the 29th? A. Yes, sir. 

Q. And did the Commissioner question him on that date of 


January 29th, prior to issuing the warrant? A. Yes, sir. 


Q. And did the Commissioner swear him as to statements in 
the affidavit made by you as being true, in your presence? A. Yes, 
sir. 

MR. McLAUGHLIN: That is all. 
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RECROSS EXAMINATION 
BY MR. HUGHES: ray 
Q. The date Mr. McLaughlin asked you about was the 29th. 
MR. MC LAUGHLIN: Just one more question. 


REDIRECT EXAMINATION 
(RESUMED) 


BY MR. McLAUGHLIN: : 

Q. Do you recall why the defendant made a request of you to 
call his brother and sister, or brother and sister-in-law? A. He had 
a dog, a boxer dog, that he was concerned about. : 

Q. When you arrested everyone in the house, was there anyone 
there to take care of the dog? A. No, sir. 

41 Q. And did he tell you or say to you why he was calling his 
brother or sister-in-law? A. To take care of the dog. 

MR. McLAUGHLIN: That is all. 

RECROSS EXAMINATION 

BY MR. HUGHES: 


Q. Now, Agent Wilson, would you kindly tell me who was at the 


United States Commissioner's at the time application was made for the 
search warrant. A. Panetta, Lozowicki, myself, Exewets and 
Lawrence Cowan. 

Q. I take it that at that time Lawrence Cowan was under arrest ? 
A. Yes, sir. | 

Q. Now, Mr. McLaughlin asked you whether or not the Com- 
missioner orally examined Lawrence Cowan on the 29th, January the 
29th, and you say that he did. Is that right? A. Well, it was on the 
28th, before midnight, and the warrant was executed, according to my 
recollection, on the 29th. It would have been on the 28th the Commis- 
Sioner examined him, and we came back-- 

Q. So that any interrogation that took place of the informant 
Cowan took place on the 28th? Is that right? A. Yes, sir. 

Q. So in your answer to Mr. McLaughlin's question that it was 

on the 29th, you were mistaken; it was on the 28th? A. My 
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recollection is that the warrant was served on the 29th, and that we 
went to the Commissioner's home on the 28th, on the evening of the 
28th. 

Q. So that any interrogation of the informant Cowan took place 
on the 28th and not the 29th? A. Yes, sir. 

5 * * 

VINCENT LOZOWICKI 
DIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

* ae * * 

Q. And you are employed where? A. By the Federal Bureau 
of Narcotics. 

Q. And you are employed in what capacity? A. Iam assigned 
here at the Washington branch office. 
| Q. And were you so employed on January the 29th of 1958? 
A. Yes, sir. 

Q. Asa member of the Federal Bureau of Narcotics, did you 
have an occasion to go to premises 211 Adams Street, Northeast, in 
the District of Columbia? A. Yes, sir. 

Q. And who did you go to those premises with? A. Iaccom- 


panied Agent Wilson and Detective Panetta. 


44 Q. And what time would you say you arrived at those premises ? 
A. I would say it was approximately about five after twelve. 

Q. And did you enter those premises? A. Yes, sir. 

Q. And how did you enter those premises? A. Well, I en- 
tered the premises through the rear door. Detective Panetta opened 
the door and I entered the rear door. 

Q. And after entering those premises, did you make any 
search of the premises? A. Yes, sir. 


(Envelope with contents was marked for 
identification as Government Exhibit 
No. 5.) 


Q. I will show you Government Exhibit marked for identifica- 
tion No. 5 and ask you if you can identify that. A. Yes, sir. 
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Q. You identify Government Exhibit marked for identification 


No. 5 as what? A. This envelope contains suspected heroin. It was 
found on a living room table. 


Q. By whom? A. By me. 


Q. Did it have any Government stamps of any kind on it at the 
time that you recovered it? A. No, sir. 


45 Q. What did the package contain? A. It contains a white 
powder, suspected heroin. | 


* * * * 


MR. HUGHES: If Your Honor please, we will ee conti- 
nuity of possession. 

THE COURT: Very well. 

BY MR. McLAUGHLIN: 


* * * * 


THE COURT: It is stipulated then, I take it, Mr. Hughes, that 
these various exhibits were received by the chemist in the same condi- 
46 tion exactly as the officers found them on the premises? 


MR. HUGHES: That is right, Your Honor. 

* * 5 

MR. McLAUGHLIN: Dr. Butler. 

MR. HUGHES: We will stipulate his testimony, that after run- 
ning analyses on the Government Exhibits--1, 2, 3 and 4? 

MR. McLAUGHLIN: One, 2, 3, 4, 5and6. | 

MR. HUGHES: One, 2, 3, 4, 5 and 6, that the contents of 
those envelopes contained narcotics, to-wit, the derivative of heroin. 

THE COURT: Do you want to add to that stipulation? 

MR. McLAUGHLIN: No, Your Honor; I believe that is enough. 

THE COURT: I think that is enough. 3 

MR. McLAUGHLIN: With that the Government will offer in 
evidence, Your Honor, Government Exhibits 1, 2, 3, 4, 5 and 6. 


MR. HUGHES: We have stated our objection. 
* * * * | 
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LOUISE McNEIL WARD 
CROSS EXAMINATION 

BY MR. McLAUGHLIN: 

Q. You are the same Louise McNeil Ward who in 1945 was 
convicted of petty larceny? Is that right? A. Yes. 

Q. And again in 1948 you were convicted of petty larceny? 
A. Yes. 

Q. And are you the same Louise McNeil who in 1949 was 

convicted of petty larceny? A. Yes. 

Q. And the same Louise McNeil who in 1950 was convicted of 
petty larceny? A. Yes, Iam. 

Q. And the same who under the name of Ellen Jefferson in 
1951 was convicted of petty larceny? Is that right? A. Yes. 

Q. Andthe same Louise McNeil who in 1952 was convicted of 
Petty larceny? Is that right? A. Yes. 
Q. And the same Louise McNeil who in 1953 was convicted of 
petty larceny? Is that right? A. Yes. 

Q. And the same Louise McNeil who in 1954 was convicted of 
petty larceny? A. Yes. 

* x * * 

67 Q. How well do you know Reginald Greenfield? A. Well, I 

don't know him too well. 

xk cs *x * 

Q. Did you know or do you know that he was a drug addict ? 
A. I knew that he used to use drugs. It wasn't for me to ask him 


whether he was using them then or not. 

Q. All right. How about you? A. Sure, I used to use drugs. 
: Q. And did you use drugs on the January the 29th of 1958? 
A. Well yes. 


Q. Isn't it a fact that you, just prior to the police coming in 
those premises, had injected heroin into your body? A. No, not just 

prior to them coming in. 

Q. How long prior to the police coming in? A. About seven 
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o'clock that night. 
Q. About seven o'clock that night? A. Or that evening, rather, 


yes. 
Q. And was Greenfield there at that time? A. No, he wasn't 
there at that time. i 
Q. Was your husband, Wilbur Ward, there at that time ? 
A. Yes, he was there. : 

Q. Did he use any narcotics in your presence ? A. Sure he 
did. He is an addict. He was my husband. He used narcotics. 

ss * * 

102 WILBUR U. WARD 
107 CROSS EXAMINATION | 

* * ae * 

116 THE COURT: You used narcotics that night, didn't you? 

THE WITNESS: Did I use narcotics then? No, sir. I had used 
some that day. | 

THE COURT: I understood your wife to say, the woman you 
called your commonlaw wife-- | 

117 THE WITNESS: Yes. 

THE COURT: --that both of you used some that night. 

THE WITNESS: I used some that evening about five o'clock. 

THE COURT: How many times did you use it that day? 

THE WITNESS: Twice. : 

THE COURT: And in what quantities? 

THE WITNESS: Four or five pills. 

THE COURT: That is all. 

BY MR. McLAUGHLIN: 

Q. You say you used it at what time that day ? A. I had used 
it in the morning, and about five or five-thirty that evening. 

Q. And you are telling this Court that that narcotics and the 
syringe and the heater were lying on that dinette from five o'clock in 
the evening until 12 o'clock at night? A. No, sir; it wasn't lying 
there from five o'clock in the evening until 12 o'clock at night. I was 
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getting ready to use some. 
Q. Oh, you were getting ready? A. I was getting ready when 
the officers came in. That is correct. 
Q. And when were you getting ready? A. After I finished 
118 looking at TV. 
* * * 
121 JOHN R. PANETTA 
called as a witness in rebuttal and having been previously duly sworn, 
was examined and testified further as follows: 
DIRECT EXAMINATION 
BY MR. McLAUGHLIN: 
Q. Officer Panetta, you have heard the testimony in this case 
here, have you not? A. Yes, sir. 
Q. You have heard McNeil testify, the girl, and the defendant ? 
Is that right? A. Yes, sir. 
122 Q. Now onthe morning of January 29th of 1958, when you 
entered those premises 211 Adams Street, Northeast, did you at any 


time push in that door? A. No, sir. 
Q. Did you at any time’ break the lock on that door? A. No, 


Q. Did you at any time break the chain on that door? A. No, 


Q. When the defendant Ward came to the door, how was he 
dressed? A. He had his underwear on. 

Q. And prior to entering that door, did you make your identity 

’ known? A. Yes, sir. I had my badge in my hand. 

Q. I meant prior to the door opening. A. Oh, no, sir. No 
one made any inquiries. 

Q. You knocked onthe door? A. That is right. 

Q. And when the door was opened, what did you do? A. I 
stepped in and identified myself. I had my badge in my hand. 

Q. What did you tell him? A. I told him it was the police and 
there was a search warrant for the premises. And at that time Wilson 
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was right alongside of me, and he stepped in and showed him a paper 
and identified himself. : 

* * Ld 

125 FRED EARL WILSON 
* * * in rebuttal * * * 
DIRECT EXAMINATION 

BY MR. McLAUGHLIN: 

Q. You have been sworn. Now, Agent Wilson, you heard the 
testimony in this case? You have heard the testimony of Mr. Ward, 
McNeil, and Ward's brother and his wife. | 

Now did you at any time on January 29th break the lock in that 


door? A. No, sir. 
Q. Did you at any time push that door in? A. ‘No, sir. 
Q. Did you at any time break the chain on that door? A. No, 


Q. And prior to entering that apartment, did you make your 


identity known to the defendant? A. Yes, sir. 
* * * %* 

129 THE COURT: The Court is convinced beyond a reasonable 
doubt that the defendant is guilty of the two counts in the indictment, 
and the Court is also convinced beyond a reasonable doubt that there 
was a legal search and seizure of the premises. The story told by the 
defendant and the defendant's witnesses is entirely unbelievable, as 
far as this Court is concerned. There are so many inconsistencies in 
their story, and the Court places no credibility upon it. There is no 
question in the Court's mind but what there was a lawful search and 
seizure, and that the defendant is guilty of the two counts in the indict- 
ment. | 

Now do I understand you, Mr. Hughes, to suggest that you 
wanted to raise some legal question as to the form of the search war- 
rant, or as to the manner in which the search warrant was obtained 
by the Commissioner? | 

MR. HUGHES: Yes, Your Honor. 
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THE COURT: If you care to submit any memorandum or authority 


on that, I will be glad to have you do so. 
: ok * * 


| Filed January 12, 1959] 

On this 12th day of January 1959 came the attorney of the United 
States; the defendant in proper person and by his attorney J. K. Hughes, 
Esq.; whereupon the defendant waives his right to trial by jury and con- 
sents to trial by the Court; and thereupon a trial by the Court is begun 
and after hearing of the evidence and arguments of counsel, the Court 
finds the defendant to be guilty as charged. 

The case is referred to the Probation Officer of the Court and 
the defendant is remanded to the District Jail. 

By direction of 


LUTHER YOUNGDAHL 
Presiding Judge 
Criminal Court #4 


HARRY M. HULL, Clerk 


Present: 
United States Attorney 


By A. McLaughlin By 
Asst. U.S. Attorney 
eae 


Deputy Clerk 


| Filed March 5, 1959] 
JUDGMENT AND COMMITMENT 

On this 27th day of February, 1959, came the attorney for the 
government and the defendant appeared in person and by counsel, 
James K. Hughes, Esquire. 
It Is Adjudged that the defendant has been convicted upon his 
plea of not guilty and a finding by the Court of guilty of the offense of 
Violation of the Federal Narcotic Laws as charged and the court having 
asked the defendant whether he has anything to say why judgment should 


not be pronounced, and no sufficient cause to the contrary being shown 
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or appearing to the Court, 

It Is Adjudged that the defendant is guilty as changed and con- 
victed. 

It Is Adjudged that the defendant is hereby wanted to the 
custody of the Attorney General or his authorized representative for 
imprisonment for a period of One (1) year to Three (3) : years on count 
one; Six (6) years on count two, said sentence on count two to run con- 
currently with the sentence imposed on count one. | 

It Is Ordered that the Clerk deliver a certified copy of this 
judgment and commitment to the United States Marshal or other quali- 
fied officer and that the copy serve as the commitment of the defendant. 


/s/ Luther W. Youngdahl 
United States District Judge. 


| Filed March 3, 1959] 
AFFIDAVIT IN SUPPORT OF APPLICATION FOR LEAVE TO 
PROCEED WITHOUT PREPAYMENT OF COSTS 
I, Wilbur U. Ward, being first duly sworn according to law, 
depose and say that I am the in the above-entitled cause, 
and, in support of my application for leave to proceed in said cause 
without being required to prepay fees or costs, state as follows: 
1. That Iam a citizen of the United States. 
2. That because of my poverty I am unable to Pay the costs 
of said suit or action. | 
That Iam unable to give security for the same. 
That I believe I am entitled to the redress I seek in said 
suit or action. | 
That the nature of my cause of action is briefly stated as 
follows: 


That your petitioner's counsel was inefficient to his client at time of 


trial guaranteed by the six (6) amendment of the Constitution and 
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vio of the 5th amend due process clause. 
/s/ Wilbur Ward 
| Jurat dated March 2, 1959] 


Let the applicant proceed without | Filed April 14, 1959] 
prepayment of costs. 


/s/ Luther W. Youngéahl 
JUDGE 


[ Filed April 14, 1959] 


NOTICE OF APPEAL 
Name and address of appellant: Wilbur U. Ward, 200 - 19th St. S.E. 
Name and address of appellant's attorney: to be assigned 
Offense: Vio of 4704 (a) - 174 Harrison Narcotic Law. 
Concise statement of judgment or order, giving date, and any sentence: 
Was sentenced by the Honorable Luther W.Youngdahl to a term 
of six (6) years on the 27th day of Feb. 1959 
Name of institution where now confined, if not on bail: D.C. Jail 
I, the above-named appellant, hereby appeal to the United States 
Court of Appeals for the District of Columbia Circuit from the above- 
stated judgment. 


3/2/59 /s/ Wilbur Ward 
Date Appellant 


Attorney for Appellant. 


ORDER 

Upon consideration of the oral motion of the defendant, Wilbur 
U. Ward, by his Attorney, Robert S. Green, Esquire, and pursuant to 
Rule 75(h), F.R.C.P. 

(*** If anything material to either party is omitted from 

the record on appeal by error or accident *** the district 

court, either before or after the record is transmitted to the 
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appellate court *** on a proper suggestion or on its own 


” 


initiative, may direct that the omission *** shall be cor- 

rected, and if necessary that a supplemental record shall be 

certified and transmitted by the clerk of the district court. ***) 
it is this 28 day of September, 1959, i 

ORDERED that the motion be, and it hereby is, granted; 

And IT IS FURTHER ORDERED that the Clerk of this Court 
shall certify and transmit the following items in this case, to the 
United States Court of Appeals for the District of Columbia Circuit at 
the expense of the United States as a supplemental record on appeal: 

1. Search Warrant issued by United States Commissioner , 
Docket No. 5, Case No. 2448, dated January 28, 1958, together with 
supporting affidavit and other papers attached thereto. 


/s/ Luther W. oemecens 
JUDGE 


[ Certificate of Service] 
No objection. 


/s/ Carl W. Belcher 
Asst. U.S. Atty 


Sept. 28, 1959 


